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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


‘lhe principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
txchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 


Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7038) 


In re BENEDICT K. GOODMAN. CEA Docket No. 81. Decided 
March 17, 1961. 


Stay Order Vacated 
The order of October 12, 1959, shall become effective April 1, 1961. 
Decision by Thomas J. Flavin, Judicial Officer 


REMOVAL OF STAY ORDER 


On February 12, 1960, an order was entered in this proceed- 
ing (19 A.D. 65) staying the order entered October 12, 1959 
(18 A.D. 1121), pending the outcome of an appeal to the United 
States Court of Appeals for the Seventh Circuit. The decision 
and order have been upheld by the court (Benedict K. Goodman 
v. Benson, No. 12920, February 16, 1961) and we have been 
informed by counsel for respondent here that no further appeal 
is planned. 

Accordingly the stay order of February 12, 1960, is vacated 
and the order of October 12, 1959, directing all contract markets 
to refuse all trading privileges to respondent for a period of 20 
days shall become effective April 1, 1961. 


(No. 7039) 


In re JULIAN M. MARKS, STUART A. NEWMAN, MARSHALL K. 
SMITH, IRWIN M. EISEN, AND JAMES S. SCHONBERG. CEA 
Docket No. 98. Decided March 16, 1961. 


Denial of Trading Privileges— 
Consent Order 


Respondent James S. Schonberg consented to an order requiring all contract 
markets to refuse him trading privileges for ten days. 
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Mr. Benj. M. Holstein, for Commodity Exchange Authority. Mr. Leo F. 
Tierney, of Chicago, Illinois, for respondent James S. Schonberg. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


The complaint in this administrative proceeding under the 
Commodity Exchange Act charges the respondents with violat- 
ing various sections of the act and the regulations, growing out 
of numerous transactions in wheat futures on the Chicago 
Board of Trade on May 19, 1960. Respondent James S. Schon- 
berg is charged with making a purchase transaction otherwise 
than by open and competitive methods, in willful violation of 
section 1.38 of the regulations under the act (17 CFR 1.38). 
The transaction in question is described in paragraph VIII of 
the complaint. 


No hearing has been held with respect to any of the respond- 
ents. On March 8, 1961, respondent Schonberg, by way of 
answer, filed a stipulation under section 0.4(b) of the rules 
of practice (17 CFR 0.4(b)), in which he admits the facts 
hereinafter set forth, waives hearing on the charges, and con- 
sents to the entry of the order contained herein. Respondent 
Schonberg also represents that there was much confusion in 
and around the wheat pit before, during, and for a short time 
after the close on May 19, 1960, which was the final day of 
trading in the May 1960 future. 


FINDINGS OF FACT 


1. The Board of Trade of the City of Chicago, hereinafter 
called the Chicago Board of Trade, is now and was at all times 
material herein a duly designated contract market under the 
act. 


2. Respondent James S. Schonberg was at all times material 
herein a member of the Chicago Board of Trade and a repre- 
sentative of the Uhlmann Grain Company, a registered futures 
commission merchant. 


3. On May 19, 1960, respondent James S. Schonberg, in his 
capacity as a representative of the aforesaid Uhlmann Grain 
Company, had in his possession an order to buy 25,000 bushels 
of May 1960 wheat futures on the Chicago Board of Trade for 
the account of a customer of his principal. Respondent James 
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S. Schonberg filled the said order after the close of the trading 
session by means of direct and non-competitive negotiations 
with respondent Irwin M. Eisen, as a result of which respond- 
ent Schonberg purchased 25,000 bushels of May 1960 wheat 
futures from respondent Eisen at $1.94 per bushel. 


CONCLUSIONS 


With exceptions not here pertinent, section 1.38 of the regu- 
lations (17 CFR 1.38) provides as follows: 

“Sec. 1.388 Execution of transactions—(a)Competitive execu- 
tion required; exceptions. All purchases and sales of any com- 
modity for future delivery on or subject to the rules of a con- 
tract market shall be executed openly and competitively as to 
price by open outcry or posting of bids and offers or by other 
equally open and competitive methods, in the trading pit or 
ring or similar place provided by the contract market, during 
the regular hours prescribed by the contract market for trading 
in such commodity. .. .” 


A transaction made as a result of direct negotiations between 
seller and purchaser after the trading session has ended is 
clearly non-competitive and constitutes a willful violation of 
section 1.388 of the regulations. 


The complainant states that it has carefully considered the 
proposed stipulation and order, and it believes that the pro- 
posed sanction would be adequate and that the prompt entry, 
without further proceedings, of the order to which respondent 
Schonberg has consented would constitute a satisfactory dispo- 
sition of this case as against the said respondent, serve the 
public interest, and effectuate the purposes of the act. The 
complainant therefore recommends that the stipulation and 
waiver submitted by respondent Schonberg be accepted and 
that the proposed order be issued. It is so concluded. 


ORDER 


Effective 30 days after the entry of this order, all contract 
markets shall refuse all trading privileges to James S. Schonberg 
for a period of 10 days, such refusal to apply to all trading 
done and positions held by the said James S. Schonberg, di- 
rectly or indirectly. 


A copy of this decision and order shall be served upon the 
said respondent and upon each contract market. 
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(No. 7040) 


In re FREDERICK G. UHLMANN, JOHN F. BENJAMIN, AND ROB- 
ERT L. DAvip. CEA Docket No. 97. Decided March 16, 1961. 


Denial of Trading Privileges—Consent Order 


The respondents consented to an order requiring all contract markets to re- 
fuse trading privileges to respondents for a 10-day period. 


Mr. Benj. M. Holstein, for Commodity Exchange Authority. Mr. Leo F. 
Tierney, of Chicago, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


The complaint in this administrative proceeding, issued Jan- 
uary 13, 1961, charges the respondents, members of the Chi- 
cago Board of Trade, with making transactions in wheat futures 
on a contract market otherwise than by open and competitive 
methods, in willful violation of section 1.38 of the regulations 
under the act (17 CFR 1.38). 


No hearing has been held. On March 8, 1961, the respond- 
ents, by way of answer to the complaint, filed a document 
under section 0.4(b) of the rules of practice (17 CFR 0.4(b)), 
in which they admit the facts hereinafter set forth, waive hear- 
ing on the charges, and consent to the entry of the order con- 
tained herein. The respondents also represent that they do not 
ordinarily execute trades personally, and that each of them 
was under an unusual strain because of the fact that the day 
on which the transactions occurred was the final day of trading 
in the May 1960 future. 


FINDINGS OF FACT 


1. The Board of Trade of the City of Chicago, hereinafter 
called the Chicago Board of Trade, is now and was at all times 
material herein a duly designated contract market under the 
Commodity Exchange Act. 


2. Respondent Frederick G. Uhlmann is now and was at all 
times material herein a member of the Chicago Board of Trade 
and a representative of the Uhlmann Grain Company, a regis- 
tered futures commission merchant. 


3. Respondent John F. Benjamin was at all times material 
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herein a registered floor broker under the Commodity Exchange 
Act, and is now and was at all such times a member of the 
Chicago Board of Trade. Respondent John F. Benjamin is not 
registered as a floor broker under the act for the calendar year 
of 1961. 


4. Respondent Robert L. David is now and was at all times 
material herein a member of the Chicago Board of Trade. 


5. On May 19, 1960, respondent Frederick G. Uhlmann, in 
his capacity as a representative of the aforesaid Uhlmann 
Grain Company, had received and had in his possession an 
order to sell 25,000 bushels of May 1960 wheat futures on the 
Chicago Board of Trade for the account of a customer of the 
said Uhlmann Grain Company. Respondent Uhlmann filled the 
said order after the close of the trading session by means of 
direct and non-competitive negotiations with respondents John 
F. Benjamin and Robert L. David. Pursuant thereto, respond- 
ent Benjamin, also acting for the account of a customer of the 
said Uhlmann Grain Company, purchased 20,000 bushels of 
May 1960 wheat futures from respondent Frederick G. Uhl- 
mann at $1.93 per bushel, and respondent Robert L. David 
purchased 5,000 bushels of such future for his own account 
from respondent Frederick G. Uhlmann at $1.93 per bushel. 


CONCLUSIONS 


With exceptions not here pertinent, section 1.38 of the regu- 
lations under the Commodity Exchange Act (17 CFR 1.38) pro- 
vides as follows: 

“Sec. 1.38 Execution of transactions—(a) Competitive execu- 
tion required; exceptions. All purchases and sales of any com- 
modity for future delivery on or subject to the rules of a con- 
tract market shall be executed openly and competitively as to 
price by open outcry or posting of bids and offers or by other 
equally open and competitive methods, in the trading pit or 
ring or similar place provided by the contract market, during 
the regular hours prescribed by the contract market for trading 
in such commodity. .. .” 


A transaction made as a result of direct negotiations be- 
tween seller and purchaser after the trading session has ended 
is clearly non-competitive and constitutes a willful violation of 
section 1.38 of the regulations. 
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The complainant states that it has carefully considered the 
proposed stipulation and order, and it believes that the pro- 
posed denial of trading privileges would be adequate and that 
the prompt entry of such an order without further proceedings 
would constitute a satisfactory disposition of this case, serve 
the public interest, and effectuate the purposes of the act. The 
complainant therefore recommends that the stipulation and 
waiver submitted by the respondents be accepted and that the 
proposed order be issued. It is so concluded. 


ORDER 


Effective 30 days after the entry of this order, all contract 
markets shall refuse all trading privileges to John F. Benja- 
min, Robert L. David, and Frederick G. Uhlmann for a period 
of 10 days, such refusal to apply to all trading done and all 
positions held by the said John F, Benjamin, Robert L. David, 
or Frederick G. Uhlmann, directly or indirectly. 


A copy of this decision and order shall be served on the 
respondents and on each contract market. 


(No. 7041) 


In re JOSEPH J. CRILLY AND WILLIAM E. HENNER, CEA Docket 
No. 95. Decided March 27, 1961. 


Suspension of Registration—Denial of 
Trading Privileges—Consent Order 


The registrations of respondents as floor brokers are suspended for 15 days 
and all contract markets are ordered to refuse trading privileges to 
respondents for a 15-day period. 


Mr. Benj. M. Holstein, for Commodity Exchange Authority. Mr. James J. 
Coughlin, of Chicago, Illinois, for respondent Joseph J. Crilly. Respond- 
ent William E. Henner pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


The complaint in this administrative proceeding, issued No- 
vember 30, 1960, names two registered floor brokers on the 
Chicago Mercantile Exchange as respondents. The charges are 
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based upon transactions in egg futures by and between the re- 
spondents. Respondent Joseph J. Crilly is charged with offset- 
ting orders of customers for the purchase of egg futures 
against other orders of customers for the sale of such futures, 
in willful violation of section 4b(D) of the act (7 U.S.C. 1958 ed., 
§6b(D)), and both respondents are charged with executing 
purchases and sales of egg futures in a manner which was not 
open and competitive, in willful violation of section 1.38 of the 
regulations (17 CFR 1.38) (Complaint, VI). 


As the basis for these charges, the complaint alleges that on 
August 4, 1960, respondent Crilly had in his possession, for 
execution on the Chicago Mercantile Exchange on behalf of his 
principals, various orders to buy October 1960 egg futures and 
other orders to sell such futures; that before trading opened 
on that day Crilly gave Henner some of these orders, viz., orders 
to sell seven carlots and an order to buy one carlot; that 
shortly thereafter during the opening period of the trading 
session Henner sold twenty carlots to Crilly at 30.65 cents per 
dozen, applied seven carlots against the selling orders he had 
received from Crilly, and took the remaining 13 carlots into 
his own account; that Crilly applied his purchase of the 20 
carlots against the buying orders which he had; and that im- 
mediately after this 20 carlot sale by Henner to Crilly, Henner 
bought one carlot from Crilly and applied the purchase against 
the buying order which he had received from Crilly, who took 
the sale side of this transaction into his personal account. 
The complaint also alleges that the 20 carlot trade in question 
established the high price quotation for the day and was the 
only transaction at that price during that day (Complaint, IV, 
V.) 

No hearing has been held. On March 20, 1961, there was 
filed on Crilly’s behalf a stipulation in which Crilly withdraws 
his previous answer, admits the facts hereinafter set forth 
insofar as they concern him, waives hearing on the charges, 
and consents to the entry of the order contained herein. On 
March 23, 1961, a similar stipulation was filed by respondent 
Henner withdrawing Henner’s answer and admitting the facts 
with respect to Henner, waiving hearing, and consenting to 
the entry of an order. 

While each respondent admits only his own activities and 
not those of his fellow respondent, the net effect of the stipula- 
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tions, taken together, is an admission of all the allegations in 
the complaint. Accordingly, we believe that a single decision 
and order is appropriate. 


FINDINGS OF FACT 


1. Respondent Joseph J. Crilly, 110 North Franklin Street, 
Chicago 6, Illinois, is now and was at all times material herein 
a registered floor broker under the Commodity Exchange Act 
and a member of the Chicago Mercantile Exchange. 


2. Respondent William E. Henner, 110 North Franklin 
Street, Chicago 6, Illinois, is now and was at all times material 
herein a registered floor broker under the Commodity Ex- 
change Act and a member of the Chicago Mercantile Ex- 
change. 


3. The Chicago Mercantile Exchange is now and was at all 
times material herein a duly designated contract market under 
the Commodity Exchange Act. 


4. On August 4, 1960, respondent Joseph J. Crilly, in his 
capacity as floor broker representing various futures commis- 
sion merchants, had received and had in his possession for 
execution on behalf of his principals a number of orders to 
sell October 1960 egg futures on the Chicago Mercantile Ex- 
change and a number of orders to buy such futures on the said 
Exchange. Thereupon respondent Crilly, shortly prior to the 
opening of the trading session on that day, turned over several 
of such orders to respondent William E. Henner for handling 
by respondent Henner—to wit, orders to sell seven carlots of 
October 1960 egg futures and an order to buy one carlot of 
such future, and respondent Henner received and accepted the 
said orders. 


5. Shortly after respondent Henner had received the above 
described orders from respondent Crilly, and during the open- 
ing of the trading session on the Chicago Mercantile Exchange, 
in a manner which was not open and competitive, respondent 
Henner sold 20 carlots of October 1960 egg futures to respond- 
ent Crilly at 30.65 cents per dozen, applied seven carlots of 
the said sale against the selling orders which he had received 
from respondent Crilly, and took the remaining 13 carlots into 
his personal account. Respondent Crilly applied the purchase of 
the said 20 carlots against the buying orders which he had for 
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execution, as described in paragraph 4. This transaction be- 
tween the respondents established the high price quotation for 
the October 1960 egg future for August 4, 1960, and was the 
only transaction at that price during that day. Immediately 
following this transaction, in a manner which was not open and 
competitive, respondent Henner purchased one carlot of Octo- 
ber 1960 egg futures from respondent Crilly at 30.50 cents per 
dozen and applied the purchase against the buying order which 
he had theretofore received from respondent Crilly, and Crilly 
took the sale side of this transaction into his personal account. 


CONCLUSIONS 


The requirement that orders be executed openly and com- 
petitively is inherent in the provisions of the Commodity Ex- 
change Act, and section 1.38 of the regulations under the act 
(17 CFR 1.38) provides, in pertinent part, as follows: 


Sec. 1.38 Execution of transactions—(a) Competitive 
execution required; exceptions. All purchases and sales 
of any commodity for future delivery on or subject to 
the rules of a contract market shall be executed openly 
and competitively as to price by open outcry or posting 
of bids and offers or by other equally open and com- 
petitive methods, .. . 


When Crilly and Henner bought from and sold to each other 
in a manner which was not open and competitive, each of the 
respondents violated this requirement. 


It appears also that Crilly violated the prohibition in the act 
against offsetting. Section 4b(D) of the act (7 U.S.C. 1958 ed., 
§6b(D)) makes it unlawful for any member of a contract mar- 
ket who has an order to buy or sell futures on behalf of any 
person “to fill such order by offset against the order or orders 
of any other person .. .” The orders to sell seven carlots which 
Crilly had originally received from his principals were turned 
over by him to Henner, who proceeded to fill these orders by 
selling to Crilly noncompetitively and Crilly then applied the 
purchases to orders of his principals to buy seven carlots. In 
other words, Crilly caused his buying customers to purchase 
from his selling customers by means of a noncompetitive trade 
with another broker. The effect was no different than if he had 
matched the orders to sell seven carlots against the orders to 
buy seven carlots without any transaction. 
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A customer who orders the purchase or sale of futures has 
a right to expect open and competitive execution in the market, 
and when his order is matched against an opposite order held 
by the broker, without open and competitive offering or bidding 
in the market place, it is offset within the meaning of section 
4b(D). Nichols and Company v. Secretary of Agriculture, 136 
F. 2d 508, 505 (C. A. 1st, 1943). 

Accordingly, it is concluded that respondent Crilly offset 
orders for the sale of futures against the orders of other persons 
for the purchase of such futures, in violation of section 4b(D), 
and that both respondents executed trades in a manner which 
was not open and competitive, in violation of section 1.38 of 
the regulations. Since it is clear that each respondent intended 
to make these trades and intended to make them in the manner 
described, the violations were willful. Goodman v. Benson, 
(C. A. 7, No. 12920, February 16, 1961); Eastern Produce 
Company v. Benson, 278 F. 2d 606, 609 (C. A. 3). 


The complainant states that it has carefully considered the 
stipulations and waivers filed by the respondents, and the terms 
of the order to which each of them proposes to consent. It 
believes that the proposed sanctions would be adequate and 
that the prompt entry of such an order without further pro- 
ceedings would constitute a satisfactory disposition of this 
case, serve the public interest, and effectuate the purposes of 
the act. The complainant therefore recommends that the stipula- 
tions and waivers be accepted and that the proposed order be 
issued. It is so concluded. 


Respondent Crilly has requested that any order which may 
be entered against him be made effective as soon as possible, 
and the complainant has no objection to granting this request. 
Respondent Henner has not so requested. There appears to be 
no reason why the sanctions should run concurrently, and the 
sanction as to respondent Crilly will be made effective April 
10, 1961, while that against respondent Henner will allow for 
the customary period of approximately thirty days before it 
takes effect, and will become effective May 1, 1961. 


ORDER 


Effective April 10, 1961, the registration of Joseph J. Crilly 
as a floor broker under the Commodity Exchange Act is sus- 
pended for a period of fifteen (15) days, and effective on 
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the same date all contract markets shall refuse all trading 
privileges to the said Joseph J. Crilly for a period of fifteen 
(15) days, such refusal to apply to all trading done and all 
positions held by the said Joseph J. Crilly directly or indirectly. 


Effective May 1, 1961, the registration of William E. Henner 
as a floor broker under the Commodity Exchange Act is sus- 
pended for a period of fifteen (15) days, and effective on the 
same date all contract markets shall refuse all trading privileges 
to the said William E. Henner for a period of fifteen (15) days, 
such refusal to apply to all trading done and all positions held 
by the said William E. Henner directly or indirectly. 


A copy of this decision and order shall be served on, the 
respondents and on each contract market. 


(No. 7042) 
In re WILLIAM LUDWIG. CEA Docket No. 94. Decided March 
28, 1961. 


Violation of Reporting Requirements— 
Denial of Trading Privileges 


Respondent’s failure to file an answer to the complaint constitutes an ad- 


mission of the tacts alleged in the complaint. All contract markets shall 
refuse all trading privileges to respondent for one year. 


Mr. Benj. M. Holstein, for Commodity Exchange Authority. Mr. Jack W. 
Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Commodity Exchange Act 
(7 U.S.C. Chapter 1), in which the respondent, a member of 
the Chicago Mercantile Exchange and a trader in commodity 
futures, is charged with failing to submit required reports and 
submitting false reports in connection with his trading in egg 
futures, and with exceeding the maximum limits on positions 
and trading in egg futures. The complaint alleges that these 
violations were deliberate and wilful because the respondent 
had previously been charged with violating the act in the same 
respects, as a result of which a consent order had been issued 
(14 A.D. 348) denying trading privileges to him for 30 days, 








184 COMMODITY EXCHANGE ACT 
Cite as 20 A.D. 183 


effective July 1, 1955. A portion of the trading involved in the 
violations charged in this proceeding occurred during the ef- 
fective period of such sanction, and such trading was done by 
means of accounts which were carried in the names of persons 
other than the respondent. 


At the time of service of the complaint, respondent was noti- 
fied, in effect, that failure to file an answer would constitute an 
admission of the facts alleged in the complaint and a waiver of 
oral hearing. Notwithstanding such notice, respondent has not 
filed an answer. The matter was referred to Jack W. Bain, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, for the preparation of a report 
without further investigation or hearing pursuant to section 
0.9(c) of the rules of practice (17 CFR 0.9(c)). The hearing 
examiner or referee filed a report February 9, 1961, recommend- 
ing that respondent be denied all trading privileges on all 
contract markets for a period of one year. No exceptions to the 
referee’s report were filed. 


FINDINGS OF FACT 


1. Respondent, William Ludwig, is an individual whose ad- 
dress is 180 Duane Street, New York, New York. He is now 
and was at all times material herein a member of the Chicago 
Mercantile Exchange. 


2. The Chicago Mercantile Exchange is now and was at all 
times material herein a duly designated contract market under 
the Commodity Exchange Act. 


3. At various periods during 1955 and 1956, the respondent 
traded in egg futures on the Chicago Mercantile Exchange 
through Fox DeLuxe Foods, Inc., in accounts carried in the 
names of William Ludwig, Edson Eldredge, and Charles Colan- 
gelo. All transactions in such accounts during such periods be- 
longed to or were controlled by the respondent. 


4. On each day from June 29 to July 11, 1955, the respond- 
ent held or controlled a net long position in egg futures on the 
Chicago Mercantile Exchange in one or more of the above 
named accounts, which position ranged from 33 to 43 carlots 
in a single future. By reason of the fact that such quantities 
were equal to or in excess of 25 carlots, the respondent was 
in reporting status and was required to report to the Com- 
modity Exchange Authority with respect to all transactions 
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executed and all open contract positions held or controlled by 
him, in all egg futures on all boards of trade (exchanges) during 
the period and with respect to all transactions by reason of 
which the respondent’s position was reduced below reporting 


levels. 


5. On June 29 and 30, 1955, while the respondent was in 
reporting status as described in Finding of Fact 4, and on July 
11, 1955, when the respondent’s position was reduced below 
25 carlots, transactions in egg futures on the Chicago Mer- 
cantile Exchange were executed on his behalf in two of the 
above named accounts, but the respondent failed to report to the 
Commodity Exchange Authority with respect to such transac- 


tions. 


6. At various times from August 2 through December 19, 
1955, the respondent held or controlled a net long position in 
egg futures on the Chicago Mercantile Exchange in the amount 
of 25 or more carlots in a single future. By reason thereof, 
respondent was in reporting status and was required to submit 
reports to the Commodity Exchange Authority as described in 
Finding of Fact 4. On 20 days within such period, on each of 
which days the respondent was in reporting status, transactions 
in egg futures on the Chicago Mercantile Exchange were exe- 
cuted on behalf of the respondent in one or more of the above 
named accounts, but respondent failed to submit reports to 
the Commodity Exchange Authority on seven of such days and 
submitted false reports with respect to the remaining 13 days. 


7. On December 8 and 9, 1955, respondent held or controlled 
total speculative net long positions of 74 and 98 carlots, re- 
spectively, in the December 1955 egg future on the Chicago 
Mercantile Exchange in the above named accounts. 


8. From December 20, 1955, through January 24, 1956, re- 
spondent held or controlled speculative net long positions which 
ranged between 51 and 98 carlots in the January 1956 egg 
future on the Chicago Mercantile Exchange in the above named 
accounts. 


9. On each day from December 20, 1955, through January 
24, 1956, respondent held or controlled a net long position in 
egg futures on the Chicago Mercantile Exchange in the above 
named accounts, of 25 or more carlots in a single future, by 
reason of which respondent was in reporting status and was 
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required to submit reports to the Commodity Exchange Author- 
ity, as described in Finding of Fact 4. On 17 days within such 
period, on each of which days respondent was in reporting 
status, transactions in egg futures on the Chicago Mercantile 
Exchange were executed on his behalf in one or more of the 
said accounts, but respondent failed to submit reports to the 
Commodity Exchange Authority on four of such days and sub- 
mitted false reports to the Commodity Exchange Authority 
with respect to the remaining 13 days. 


10. On March 22, 1955, a complaint was issued in CEA 
Docket No. 66, charging that the respondent exceeded the 
speculative limits on daily trading and positions in eggs for 
future delivery on the Chicago Mercantile Exchange during 
various periods in 1954 and 1955, and that respondent filed 
false reports covering his trading and positions. On April 21, 
1955, in response to such charges, the respondent submitted 
a stipulation in which he consented to an order directing all 
contract markets to refuse all trading privileges to him for a 
period of 30 days effective July 1, 1955, and such an order 
was issued May 11, 1955 (14 A.D. 348), applying to all trading 


done and positions held by William Ludwig directly or indi- 
rectly. 


CONCLUSIONS 


Section 4i of the act (7 U.S.C. 6i) requires every person who 
trades in futures to submit reports with respect to such trading 
“whenever such person shall directly or indirectly have or ob- 
tain a long or short position in any commodity or in any future 
of such commodity, equal to or in excess of such amount as 
shall be fixed from time to time by the Secretary of Agricul- 
ture.” The quantity fixed by the Secretary of Agriculture for 
reporting purposes under the above provision is 25 carlots in 
any one egg future (17 CFR 5.21). This regulation has been 
in effect continuously since several years prior to the trading 
described in the complaint. Other sections of the regulations 
prescribe the manner in which reports should be filed, the time 
for filing, and the information to be furnished in the reports 
(17 CFR 5.10, 5.11, 5.12). 


Section 4a of the act (7 U.S.C. 6a) directs the Commodity 
Exchange Commission to “fix such limits on the amount of 
trading under contracts of sale of [a] commodity for future 
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delivery on or subject to the rules of any contract market which 
may be done by any person as the commission finds is necessary 
to diminish, eliminate, or prevent” burdens on interstate com- 
merce caused by excessive speculation. By order issued August 
8, 1951, the Commission fixed 50 carlots as the maximum posi- 
tion which any person may hold or control in the December 
egg future and the same quantity as the maximum position 
limit for the January egg future (17 CFR 150.5). This order 
has been in effect continuously since its issuance. 


The respondent has not answered the complaint. Under the 
rules of practice, his failure to do so must be construed as an 
admission of all the material allegations therein and such alle- 
gations have been adopted as the Findings of Fact of this Deci- 
sion and Order. From these findings, it appears that the re- 
spondent failed or refused to submit reports on 14 different 
occasions when he was required to do so, that he submitted 
false reports on 26 other occasions, and that he held positions 
in egg futures on several occasions in amounts ranging from 
one carlot to 48 carlots in excess of the permissible maximum. 


These violations occurred by means of trading in accounts 
carried in the names of other persons, and part of this trading 
was done at a time when the respondent was subject to an 
order denying trading privileges to him for previous violations 
identical in nature with those charged in this proceeding. We 
must, therefore, conclude that these violations were not only 
knowing and wilful, but were undertaken with deliberation and 
with intent to conceal. 

Upon consideration of all factors and in view of the flagrant 
nature of the violations, it is concluded that all contract mar- 
kets should be directed to refuse all trading privileges to the 
respondent for a period of one year, such refusal to apply to 
all trading done and positions held by the respondent directly 
or indirectly. 


ORDER 


Effective May 1, 1961, all contract markets shall refuse all 
trading privileges to William Ludwig for a period of one year, 
such refusal to apply to all trading done and positions held by 
him directly or indirectly. 

A copy of this decision and order shall be served on the 
respondent and on each contract market. 
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(No. 7043) 


In re DAVENPORT PACKING COMPANY, INC. P&S Docket No. 
2473. Decided March 2, 1961. 


Packer—Incorrect Weights—Cease and Desist 


Respondent is ordered to cease and desist from engaging in the practices 
found to be in violation of the act and to keep accounts, records and 
memoranda which fully and correctly disclose all transactions involved 
in its business. 


Mr. Jerome S. Ducrest, for complainant. Reidy, Katz, McAndrews, Durkee & 


Telleen, of Rock Island, Illinois, for respondent. Mr. John Curry, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed April 1, 1960, by the Director, Live- 
stock Division, Agricultural Marketing Service, United States 
Department of Agriculture. Respondent is a packer as defined 
in the act and is charged with weighing livestock at less than 
the true and correct weight, issuing scale tickets and statements 
of purchase showing weights less than the true and correct 
weights, copies of which were made a part of respondent’s ac- 
counts and records, and paying for such livestock on the basis 
of the false and incorrect weights in violation of the act and 
the regulations issued thereunder. Respondent filed an answer 
April 22, 1960, in which it denied the material allegations of 
the complaint and that it had violated the act and the regulations 
issued thereunder. 


A hearing was held May 4, 1960, in Rock Island, Illinois, 
before John J. Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture. Respond- 
ent was represented by C. C. McAndrews and J. M. Telleen of 
Reidy, Katz, McAndrews, Durkee and Telleen, Attorneys at Law, 
Rock Island, Illinois. Jerome S. Ducrest, Office of the General 
Counsel, United States Department of Agriculture, repre- 
sented complainant. Five witnesses testified on behalf of com- 
plainant and three testified for respondent. Nineteen exhibits 
were introduced into evidence on behalf of complainant and 
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two were introduced on behalf of respondent. After the hear- 
ing, both parties filed briefs. On September 27, 1960, the hear- 
ing examiner filed a report containing proposed findings of 
fact and conclusions and recommending that respondent be 
found to have violated the act as charged and be ordered to 
cease and desist from the violations found therein and to keep 
accounts, records and memoranda which fully and correctly 
disclose all transactions involved in its business. Respondent 
filed exceptions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Davenport Packing Company, Inc., is a corpo- 
ration organized and existing under the laws of the State of 
Iowa whose address and principal place of business is Milan, 
Illinois. At all times material herein respondent was and pres- 
ently is a packer as defined in the act. Respondent at all such 
times was and now is engaged in buying livestock in commerce 
for the purposes of slaughter and of preparing meats for sale 
or shipment in commerce. 


2. On the dates listed below, R. H. Hahnert and C. H. Oak- 
ley, scales and weighing specialists in the Packers and Stock- 
yards Branch, Agricultural Marketing Service, weighed cattle 
on a scale owned by the United States Government, ascertained 
the weight of such cattle and stamped such weight on scale 
tickets as follows: 


Date 

Weighed No. of Head and Species Weight (lbs.) 

10-6-59 1 Holstein cow 886 
1 W.F. cow 1,102 
1 Guernsey cow 851 

10-15-59 1 Hereford cross cow 1,010 
1 Guernsey cow 906 

10-19-59 1 Black cow 1,248 
1 Black heifer 942 

10-20-59 1 Black cow 941 
1 Black cow 1,227 
1 Black cow - white face 1,051 


3. The weighing operations described in Finding of Fact 2 
were performed on a self-contained suspension type livestock 
scale designed, constructed and tested for accuracy by the Fair- 
banks-Morse Scale Company. Such scale consists of a scale 
beam and lever system and a 4 x 8’ platform on which is in- 
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stalled and bolted a stock rack. The scale is securely installed 
in the body of a two-ton truck equipped with heavy overload 
springs. The scale is an accurate scale of a type approved and 
accepted by the scale industry. 


4, The weighing operations described in Finding of Fact 2 
were performed at the Quad-City Race Track at a point near 
Milan, Illinois, and approximately six miles from respondent’s 
packing plant. The weighing operations in all cases were per- 
formed on level ground and before each series of weighing 
operations R. H. Hahnert and C. H. Oakley tested the accuracy 
of the scale and balanced it. After each weighing operation 
they again checked the balance of the scale. 


5. On the dates and in the transactions listed below, respond- 
ent purchased cattle for slaughter purposes on a weight basis 
in commerce at its packing plant at Milan, Illinois, from F. 
Cornish, C. H. Oakley, and G. Boyle, complainant’s employees, 
shortly after the weighing operations described and listed in 
Finding of Fact 2, and in connection with such purchases re- 
spondent weighed the cattle at less than their true and cor- 
rect weights through John Montgomery, its regular weigher 
employee, and Rudy Lipkowitz, its president and principal 
owner, and issued scale tickets showing weights less than the 
true and correct weights of the cattle, copies of which were 
made a part of the accounts and records of respondent, as 
follows: 





Weight 
Correct Shown on 
Date No. of Head and Weight on Respondent’s Differ- 
Weighed Species Purchased P.&8S.Scale Scale Tickets ence 
10-6-59 1 Holstein cow 886 865 21 
1 White face cow 1,102 1,095 7 
1 Guernsey cow 851 835 16 
10-15-59 1 Hereford cross cow 1,010 955 55 
1 Guernsey cow 906 855 51 
10-19-59 1 Black cow 1,248 
1 Black heifer 942 
2,190 2,165 25 
10-20-59 1 Black cow 941 915 26 
1 Black cow 1,227 1,200 27 
1 Black cow, white 
face 1,051 1,025 26 
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6. The cattle purchased by respondent in the purchase 
transactions described in Finding of Fact 5 were thoroughly 
“shrunk out” at the time that they were weighed by com- 
plainant at the Quad-City Race Track and by respondent on 
its packing plant scale, having been off feed and water for 
approximately 24 hours prior to the time they were purchased 
and weighed by respondent, and hauled a distance of over 100 
miles. 


7. In connection with the purchase transactions described 
and listed in Finding of Fact 5, respondent issued statements 
of purchase to complainant’s employees showing weights less 
than the true and correct weights, copies of which were made 
a part of respondent’s accounts and records, and paid for the 
livestock on the basis of such false and incorrect weights. 


CONCLUSIONS 


The record herein describes a well organized, planned and 
carefully executed investigation into weighing practices at 
country points in the northern part of Illinois including re- 
spondent’s plant at Milan, Illinois. Specialized personnel and 
equipment were assembled to participate in the investigation. 
Great care was taken to ascertain the true and correct weight 
of cattle utilized in the investigation immediately prior to the 
sale thereof to, and the weighing of such livestock by, respond- 
ent. It is apparent from the record that the weighing of the 
livestock by complainant at the Quad-City Race Track and the 
scale tickets resulting therefrom reflected the true and cor- 
rect weight of such livestock. Yet, a short time later the weight 
of the cattle, as recorded on scale tickets issued by respond- 
ent’s officer and employee, was substantially less than the 
weights of the cattle found on complainant’s weighing thereof. 


Under the controlled conditions that prevailed in connection 
with the procurement and transportation of such livestock the 
factor of “shrink” had been eliminated by the time the cattle 
were weighed by complainant at the Quad-City Race Track 
and shortly thereafter by respondent at its plant at Milan. 
While respondent raises some alleged defects in complainant’s 
attempt to eliminate shrink in the weighing investigation, 
such as the use of cows instead of other types of cattle and 
the failure of complainant’s employees to see actually whether 
the cattle involved were kept off feed and water after their 
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purchase by complainant, respondent has failed to negative 
the conclusion set forth above. For example, complainant’s 
employees had their source of supply acquire the cattle to be 
utilized on the day preceding their use in the investigation 
and ordered their supplier of livestock to keep such livestock 
off feed and water. The pens where the livestock were kept were 
dry pens containing no feed or water when the cattle were 
picked up by such employees and the behavior of the cattle 
and other physical facts all indicate that the livestock were 
kept off feed and water for a considerable length of time and 
had been thoroughly “shrunk out” prior to their weighing by 
complainant and sale to respondent. 


It is concluded, therefore, that the weights recorded by re- 
spondent on the scale tickets and statements of purchase in- 
volved were false and incorrect. Moreover, while respondent’s 
president and weigher denied any impropriety in their weigh- 
ing of the cattle purchased from complainant, the record in- 
dicates otherwise. Respondent’s president and its employee ap- 
pear to be experienced weighers, respondent’s scale was ap- 
parently accurate during the period involved and, as _ indi- 
cated above, “shrink” had been eliminated. The only other 
possible explanation for the false and incorrect weights in- 
volved which were substantially less than the results of ac- 
curate weighing conducted a short time before is found in the 
mechanical operation of respondent’s scale. A false weight can 
be printed thereon by the moving of the tare beam or bar. 
If the poise is moved on the beam, an incorrect weight can be 
recorded on the scale ticket by pushing the button switch at 
a weight other than the correct weight. That this occurred 
appears to be the only reasonable inference to be drawn from 
the facts herein and, in addition, the hearing examiner who 
was in a position to observe the demeanor of respondent’s 
president and employee placed little or no credence in their 
testimony. See, e.g., Great Western Food Distributors v. Bran- 
nam, 201 F.2d 476, 479 (7th Cir. 1953), cert. denied, 345 U.S. 
997 (1953); Ohio Associated Tel. Co. v. National Labor Rela- 
tions Board, 192 F.2d 664, 668 (6th Cir. 1951). 


Respondent’s weighing of the cattle involved herein falsely 
and incorrectly, the recording of false and incorrect weights 
on scale tickets and statements of purchase and the payment 
for cattle purchased by it on the basis of such false and in- 
correct weights constitute unfair and deceptive practices by 
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respondent: in wilful violation of section 202(a) of the act 
(7 U.S.C, 192(a)) and section 201.78 of the regulations is- 
sued thereunder (9 CFR 201.78). Cf. In re Straub & Smith 
Packing Company, Inc., 16 A.D. 128 (1957); In re George 
Roman, d/b/a Roman Packing Company, 17 A.D. 5 (1958). 
Moreover, by making copies of the false and incorrect scale 
tickets and statements of purchase a part of its accounts and 
records, respondent also violated section 401 of the act (7 U.S.C. 
221). Cf. In re L. H. McMurray and H. L. Ratcliff, d/b/a 
L. H. McMurray, 15 A.D. 1204(1956) ; In re William J. Ward, 
d/b/a W. J. Ward and Company, 15 A.D. 1210 (1956). Re 
spondent should be ordered to cease and desist from the prac- 
tices found herein to be violative of the act and to keep ac- 
counts, records and memoranda which fully and correctly dis- 
close all transactions involved in its business. 


ORDER 

Respondent shall, in commerce, cease, and desist from: 
Falsely and incorrectly weighing livestock purchased; 
Using any false or incorrect scale ticket or statement 
of purchase as a basis of settlement for livestock 
purchased ; 
Paying for livestock purchased on the basis of false 
and incorrect weights; and 
Causing false entries in its accounts, records and 
memoranda. 

Respondent shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved 
in its business. 

Copies hereof shall be served upon the parties and this order 
shall become effective on the 10th day after service hereof 
upon respondent. 

1 Section 403 of the act (7 U.S.C. 223) reads as follows: “When construing and enforcing 
the provisions of this Act, the act, omission, or failure of any agent, officer, or other person 
acting for or employed by any packer, stockyard owner, market agency, or dealer, within 
the scope of his employment or office, shall in every case also be deemed the act, omission, 


or failure of such packer, stockyard owner, market agency, or dealer, as well as that of 
such agent, officer, or other person.” 
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(No. 7044) 


In re LEO HARDY, d/b/a LEO HARDY LIVESTOCK COMMISSION 
COMPANY. P&S Docket No. 2515. Decided March 7, 1961. 


Shippers’ Proceeds—Cease and Desist— 
Consent Order 


Respondent admitted the violations charged and consented to a cease and 
desist order. 


Mr. George Robertson, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on November 16, 
1960, by the Acting Director, Packers and Stockyards Divi- 
sion, Agricultural Marketing Service, United States Department 
of Agriculture. 


The respondent is registered with the Secretary of Agri- 
culture as a market agency buying and selling livestock on a 
commission basis and as a dealer buying and selling livestock 
for his own account and is charged with misuse of shippers’ 
proceeds, failure to maintain proper books and records, in- 
solvency, and operating as a market agency and dealer while 
insolvent. 


The complaint was served upon the respondent and, on Janu- 
ary 13, 1961, respondent filed an amended answer in which he 
(1) admits the facts alleged in the complaint, (2) consents 
to the issuance, without oral hearing, of a specified order, and 
(3) states that as of the present time he is in a solvent financial 
condition. Complainant filed a recommendation stating that 
it is satisfied from an investigation of respondent’s present 
financial condition that respondent is solvent and recommend- 
ing that an order be issued in accordance with the order con- 
sented to by respondent. 


FINDINGS OF FACT 


1. The Mississippi Valley Stock Yards, Inc., St. Louis, 
Missouri, hereinafter referred to as the stockyard, was at all 
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times mentioned herein, and now is, a posted stockyard sub- 
ject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a market agency buying and selling livestock on a commis- 
sion basis and as a dealer buying and selling livestock for his 
own account, at the stockyard, and at all times mentioned 
herein respondent was so registered. 


8. During the years 1958 and 1959, respondent used funds 
received as proceeds from the sale of livestock consigned to him 
for sale on a commission basis for purposes of his own and 
purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, thereby en- 
dangering or impairing the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners 
or consignors of livestock, in that: 


(a) Respondent, at the stockyard, on or about the six dates 
listed in paragraph III (a) of the complaint, maintained defi- 
cits in his custodial account for shippers’ proceeds. 


(b) Respondent, at the stockyard, on or about the 43 dates 
listed in paragraph III (b) of the complaint, and at divers 
other times during the period January 9, 1958, through August 
26, 1959, paid for livestock purchased to fill orders on a com- 
mission basis with checks drawn upon his custodial account 
for shippers’ proceeds. 


(c) Respondent, at the stockyard, following the sale of con- 
signed livestock in the 22 transactions listed in paragraph III 
(c) of the complaint, extended credit to buyers thereof for 
the purchase price of the livestock without depositing in his 
custodial account for shippers’ proceeds an amount equal thereto 
for periods up to 25 days. 


4. Respondent, during the years 1958 and 1959, failed to 
maintain books and records which fully and correctly disclosed 
the nature of his business as a market agency and dealer. 


5. Respondent was insolvent during the period from on or 
about September 30, 1960, until November 16, 1960, in that 
his current liabilities exceeded his current assets at all times 
during such period. 


6. Respondent, during the period September 30, 1960, 
through October 31, 1960, operated as a market agency and 
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dealer at the stockyard, notwithstanding that he was insolvent 
during such period. 


7. Respondent, on November 14, 1944, pursuant to section 
202.5 of the rules of practice governing proceedings under the 
act (9 CFR 202.5), entered into a stipulation in which he ad- 
mitted violating the act and the regulations issued pursuant 
thereto during the year 1944 by using proceeds received from 
the sale of livestock consigned to him on a commission basis 
for purposes of his own and by failing to keep such books, rec- 
ords, and memoranda as fully and correctly disclosed all 
transactions involved in his business. Respondent further stipu- 
lated that he would promptly establish, separate from the 
general bank account in which his own funds were deposited, 
a bank account in which the gross proceeds of all sales of ship- 
pers’ livestock would be deposited and that, thereafter, all with- 
drawals from such bank account would be made in strict ac- 
cordance with the provisions of section 201.42 of the regula- 
tions, and that he would promptly establish such records as 
are necessary to fully and correctly reflect all transactions 
involved in his market agency business. Respondent further 
stipulated and agreed that, if at any time in the future he 
engaged in any practice prohibited under the act, such stipula- 
tion would be admissible as evidence of the acts, facts and 
practices set forth therein in any subsequent proceeding against 
him under the act. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, 6, 
and 7 hereof, respondent has wilfully violated sections 304, 307, 
312(a) and 401 of the act (7 U.S.C. 205, 208, 213(a), and 
221) and sections 201.40 and 201.41 of the regulations (9 CFR 
201.40 and 201.41). 


Inasmuch as respondent has consented to the issuance of a 
specified order, and complainant has recommended that the 
order consented to by respondent be entered, the order will be 
issued. 


ORDER 


1. Respondent shall cease and desist from violating the act 
and the regulations in the manner set forth in the Findings of 
Fact. 
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2. Respondent shall deposit the gross proceeds received from 
the sale of livestock handled on a commission or agency basis 
in a separate bank account designated as “Custodial Account 
for Shippers’ Proceeds”, and maintain such account in accord- 
ance with the provisions of section 201.42 of the regulations 
under the act. 


3. Respondent shall keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions in- 
volved in his business including (1) a general ledger containing 
accounts showing income, expenses, fixed assets, and capital 
invested in the business, (2) a cash book showing in detail all 
cash received and disbursed, (3) periodic recapitulations of 
accounts of sale, and (4) monthly reconciliations of his bank 
account. 


4. Respondent shall cease and desist from operating as a 
market agency and dealer at the stockyard while in an insolvent 
financial condition. 


This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties. 


(No. 7045) 


In re D. L. TATE, d/b/a TATE BROTHERS LIVESTOCK AUCTION 
COMPANY. P&S Docket No. 2504. Decided March 7, 1961. 


Cease and Desist—Consent Order 


Respondent admitted the violations charged and consented to a cease and 
desist order. 


Mr. Robert Kimmel, for complainant. Rountree, Renner & Snell, of Lamesa, 
Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seqg.), instituted by a complaint filed on September 13, 
1960, by the Director of the Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
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Agriculture. The respondent is registered with the Secretary 
of Agriculture (1) as a market agency to buy and sell livestock 
on a commission basis and as a dealer to buy and sell livestock 
for market support purposes at the Tate Brothers Livestock 
Auction Company stockyard, Colorado City, Texas, and the 
Tate Brothers Livestock Auction Company stockyard, Lamesa, 
Texas, and (2) as a dealer to buy and sell livestock for his own 
account at certain other stockyards in the States of Texas 
and New Mexico. The respondent is charged with having vio- 
lated certain provisions of the act and the regulations. 


On November 28, 1960, and December 27, 1960, respondent 
filed an amended answer and a supplement thereto, respectively, 
in which he admits the allegations of paragraphs I through 
IV and VI through VIII of the complaint, denies the allegations 
set forth in paragraph V thereof, waives oral hearing, and con- 
sents to the issuance of a specified order. Complainant has 
recommended that the order consented to by respondent be 
issued and has moved to dismiss paragraph V of the com- 
plaint. 


FINDINGS OF FACT 


1. The Tate Brothers Livestock Auction Company stock- 
yard, Colorado City, Texas, and the Tate Brothers Livestock 
Auction Company stockyard, Lamesa, Texas, hereinafter re- 
ferred to as the stockyards, are now and were at all times 
mentioned herein posted stockyards subject to the provisions 
of the act. 


2. Respondent is registered with the Secretary of Agri- 
culture (a) as a market agency to buy and sell livestock on a 
commission basis and as a dealer to buy and sell livestock for 
market support purposes, at the stockyards; and (b) as a 
dealer to buy and sell livestock for his own account at the Lub- 
bock Livestock Auction Company, Inc. stockyard, Lubbock, 
Texas, the Clovis Cattle Commission Co. stockyard, Clovis, New 
Mexico, and the Ranchers and Farmers Livestock Auction Co. 
stockyard, Clovis, New Mexico, and at all times mentioned 
herein respondent was so registered. 


3. Respondent, at the stockyards, on or about the dates and 
in the 30 transactions set forth in paragraph III of the com- 
plaint, purchased for resale for his own speculative account 
livestock consigned to him for sale on a commission basis. 
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4. Respondent, at the stockyards, on or about the dates and 
in the nine transactions set forth in paragraph IV of the com- 
plaint, permitted R. L. Tate, an employee of respondent, to 
purchase for resale for his own speculative account livestock 
consigned to respondent for sale on a commission basis. 


5. Respondent, on October 21, 1959, December 16, 1959, 
January 20, 1960, March 1, 1960, and March 29, 1960, was 
given official notice that on the basis of the volume of his busi- 
ness at the stockyards during the year 1958, his existing bond 
coverage of $35,000 was found to be inadequate to secure the 
performance of his market agency obligations, and it was 
requested that respondent obtain additional bond coverage to 
secure the performance of his obligations up to $58,000. Re- 
spondent, on April 17, 1960, and July 15, 1960, was given 
official notice that on the basis of the volume of his business 
at the stockyards during the year 1959, his existing bond of 
$35,000 was found to be inadequate to secure the performance 
of his market agency obligations, and it was requested that 
respondent obtain additional bond coverage to secure the per- 
formance of his obligations up to $51,000. On July 21, 1960, 
respondent was given official notice, on the basis of his ac- 
quisition of an additional auction market, to increase his 
existing bond coverage to $58,000. On August 1, 1960, respond- 
ent’s existing bond coverage of $35,000 was terminated. Not- 
withstanding said notices, respondent continued to engage in 
market agency operations at the stockyards without obtaining 
additional bond coverage and from August 1, 1960, to Febru- 
ary 2, 1961, engaged in market agency operations at the stock- 
yards without bond coverage. 


6. Respondent, on February 2, 1961, obtained satisfactory 
bond coverage to secure the performance of his market agency 
obligations up to $58,000. 


7. Respondent, in connection with the transactions set forth 
in Finding of Fact 3 hereof, relating to respondent’s purchases 
of livestock, and Finding of Fact 4 hereof, relating to R. L. 
Tate’s purchases of livestock, issued accounts of sale to the live- 
stock consignors which failed to show the full, true, and correct 
name of the livestock purchaser, in that such accounts of sale 
showed as the livestock purchaser the following symbols, names, 
or account designations; Loyd-I, E & W, Pickett, Allen, Doug-2, 
Swift, Loyd, RL-5, Pete-5, Lock-2, 2-1, RL-6, and 6. 
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8. Respondent failed to keep such accounts, records, and 
memoranda as fully and correctly disclosed all transactions 
involved in his business, in that copies of the accounts of sale 
referred to in Finding of Fact 7 hereof, and copies of corre- 
sponding buyer’s bills prepared in connection with said trans- 
actions and showing the same symbols, names, or account desig- 
nations as the livestock purchaser, became a part of respond- 
ent’s accounts, records and memoranda. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, 5, 
7 and 8 hereof, respondent has violated sections 307, 312(a), 
and 401 of the act (7 U.S.C. 208, 213(a), 221) and sections 
201.29, 201.30, 201.48, and 201.57(b) of the regulations (9 
CFR 201.29, 201.30, 201.48, 201.57(b) ). 


Inasmuch as respondent has consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondent be entered, the order will be is- 
sued. Complainant’s motion to dismiss paragraph V of the 
complaint is granted. 


ORDER 


Paragraph V of the complaint is dismissed. 
Respondent shall cease and desist from: 


Weighing consigned livestock to his dealer account for pur- 
poses of speculative resale; 


Permitting his employees or agents to purchase livestock 
from consignments for their own speculative account; 


Operating as a market agency buying or selling livestock on 
a commission basis without furnishing and maintaining a 
reasonable bond in conformity with the act and the regulations 
thereunder; and 


Issuing accounts of sale to livestock consignors which fail 
to show the full, true, and correct name of the livestock pur- 
chaser. 


Respondent shall keep as part of his accounts, records, and 
memoranda, a copy of each account of sale issued to livestock 
consignors and a copy of each buyer’s bill or purchase invoice 
issued to livestock purchasers. Such documents shall show 
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the full, true, and correct name of the livestock purchaser and 
shall, in all other respects, fully show the true nature of the 


transaction. 
This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties. 


(No. 7046) 


CASSIDY COMMISSION COMPANY v. CARSON LIVESTOCK COM- 
MISSION COMPANY AND FortT WoRTH STOCK YARDS COM- 
PANY. P&S Docket No. 2509. Decided March 15, 1961. 


Failure to Pay—Reparation 
Respondent Carson Livestock Commission Company is ordered to pay $135.20 
to complainant. The complaint against the stockyard company is dis- 
missed. 
Complainant and respondents, pro se. Mr. Walter J. Weltler, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The pro- 
ceeding was instituted by a complaint filed on June 8, 1960, in 
which complainant, Cassidy Commission Company, Fort Worth, 
Texas, alleges that it sold to respondent Carson Livestock Com- 
mission Company five steers at an auction conducted by respond- 
ent Fort Worth Stock Yards Company. The sum of $135.20 
is alleged to be the outstanding balance still due complainant 
on the sale of these steers. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served 
upon respondents on August 22, 1960, by registered mail. A 
copy of the investigative report was also served upon the com- 
plainant by registered mail on the same date. 


Respondent Carson Livestock Commission Company filed an 
answer on September 9, 1960, in which it alleged that one of the 
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five steers purchased from complainant at the auction was un- 
merchantable in that within one-half hour of the close of the sale 
the steer was found dead in the holding pen; that delivery of 
this steer was timely refused by it; and that it had paid com- 
plainant in full for the four remaining steers. 


Respondent Fort Worth Stock Yards Company filed an answer 
on August 29, 1960, in which it denied liability for the death 
of the steer on the grounds that its yarding facilities were ade- 
quate; that there had been no improper handling of the steer 
by stockyard employees; and that there was therefore no failure 
on the part of respondent stockyard company to comply with 
its duties as contemplated by the act. 


Respondent Carson Livestock Commission Company requested 
an oral hearing. The hearing was held on January 11, 1961, at 
Fort Worth, Texas. None of the parties were represented by 
counsel. S. S. Schultz, W. C. Bell, and C. C. Ware testified on 
behalf of complainant. Ward Lindsey, Jr., and J. M. Lewis 
testified on behalf of respondents. 


FINDINGS OF FACT 


1. Complainant, Cassidy Commission Company, is a corpo- 
ration and is now, and was at all times mentioned herein, a 
market agency registered with the Secretary of Agriculture to 
buy and sell livestock on a commission basis at the Fort Worth 
Stock Yards, Fort Worth, Texas, hereinafter referred to as the 
stockyard, a posted stockyard subject to the provisions of the 
act. 


2. Respondent Carson Livestock Commission Company, here- 
inafter referred to as respondent commission company, is a 
partnership composed of G. L. Burkhalter and Ward Lindsey, 
Jr., and is now, and was at all times mentioned herein, a mar- 
ket agency registered with the Secretary of Agriculture to buy 
and sell livestock on a commission basis at the stockyard. 


3. Respondent Fort Worth Stock Yards Company, herein- 
after referred to as respondent stockyard company, is a corpo- 
ration and does now, and did at all times mentioned herein, 
own and operate the stockyard. 


4. At all times mentioned herein, both complainant and re- 
spondent commission company were parties to Joint Tariff 
No. 18, hereinafter referred to as the tariff. The tariff, effec- 
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tive July 6, 1959, was filed pursuant to section 306(a) of the 
act (7 U.S.C. 207(a)) by the market agencies operating at 
the stockyard. The tariff provides, in relevant part, that “‘ex- 
cept when in each case otherwise stipulated, when livestock 
cross scales weighed to purchaser, delivery is final and uncon- 
ditional.” 


5. At all times mentioned herein both complainant and re- 
spondent commission company were subject to posted rules 
governing auction sales at the stockyard, rule 8 of which pro- 
vides that “‘unmerchantable livestock are not to be sent through 
the ring, but if unmerchantable livestock is found in pur- 
chaser’s buy, he may have until two hours after the close of 
sale to refuse such unmerchantables.” Rule 10 provides that 
“sale will start at 9:00 a.m. and will close at 6:00 p.m.” 


6. On June 3, 1960, at an auction sale conducted at the 
stockyard by respondent stockyard company, complainant sold 
five head of consigned steers, on a commission basis, to re- 
spondent commission company. The steers weighed a total of 
3,240 pounds and sold at a price of $20.80 per hundred weight 
or a total price of $673.92. 


7. On June 3, 1960, respondent commission company, within 
30 minutes after the close of the auction sale at which it pur- 
chased the five steers in question, discovered that one of the 
steers had died and reported the death to complainant. Re- 
spondent commission company paid complainant $538.72, an 
amount estimated to be the value of the four live steers, but 
did not pay for the dead steer, agreed by all parties to have 
no market value. 


8. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSION 


It is undisputed that complainant sold five steers to respond- 
ent commission company at an auction sale at the stockyard and 
that within 30 minutes of the close of the auction) sale, one 
steer was found dead in the holding pen. Complainant is seek- 
ing reparation from respondents for the purchase price of the 
dead steer. 


Respondent stockyard company is answerable to complainant 
if the death of the steer was caused by any failure on its part 
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to comply with its duties as contemplated by the act. One of 
the duties of a stockyard company is to maintain reasonable 
stockyard facilities and to exercise reasonable care for the 
protection and safety of livestock at the stockyard, even after 
the livestock cross the scales and are placed in holding pens for 
purchasers. Illinois Packing Co. v. Union Stock Yard & Tran- 
sit Co., 16 A.D. 305, 307 (1957). 


Respondent stockyard company denies that any action or 
inaction on its part was in any manner responsible for the 
death of the steer. There was testimony to the effect that the 
temperature on the day of the sale in question was abnormally 
high and that several other head of cattle died at the stockyard 
either on that day or during that week. When a stockyard 
company knows that cattle in holding pens at the stockyard are 
in distress from overheating, the company is under a duty to 
relieve this distress and any inaction or failure to ascertain the 
condition of the cattle in the holding pens constitutes a lack 
of reasonable and ordinary care and a breach of its duty to 
render reasonable stockyard services. Illinois Packing Co. v. 
Union Stock Yard & Transit Co., supra, at page 308. How- 
ever, in this case the record does not support a finding that 
the temperature was high enough to cause distress to the 
cattle nor does it support a finding that the particular steer 
in question died as a result of the heat. Moreover, complainant 
does not contend that the steer died as a result of any negli- 
gence on the part of respondent stockyard company. It is 
therefore concluded that respondent stockyard company fur- 
nished adequate stockyard facilities and reasonable stockyard 
services with respect to the handling of the steer involved. 
Accordingly, the complaint against respondent stockyard com- 
pany should be dismissed. 

Respondent commission company is answerable to complain- 
ant unless it can show compliance with its duties as con- 
templated by the act. The failure to accept and pay for live- 
stock purchased has been held to be an unjust and unreason- 
able practice in violation of section 307 of the act (7 U.S.C. 
208). Northwest Cattle Co. v. Iowa City Sales Co., 14 A.D. 
276, 280 (1955). However, failure to pay for livestock purchased 
is not a per se violation of section 307; it is a violation only 
if the failure to pay is without justification. Cf., A. C. Berry 
and Dan O’Neill, 15 A.D. 1111, 1117 (1956). 
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Since complainant has proved that it sold the steer in ques- 
tion to respondent commission company and that said respond- 
ent has failed to pay the purchase price, respondent commis- 
sion company has the burden of proving that it has not vio- 
lated section 307 of the act, i.e., that it was justified in re- 
fusing to pay for the steer purchased. 


Complainant contends that respondent commission company 
was not justified in failing to pay for the steer in view of the 
provision of the tariff, which provides, in essence, that title 
to livestock passes when the livestock cross the scales and that 
the risk of loss is then upon the purchaser. It is not alleged 
that the tariff provision is discriminatory, unjust or unreason- 
able under section 307 of the act. Cf. Scannell-Cochran Comm. 
Co. v. O. J. Jones, etc., 9 A.D. 1199 (1950). Any failure to pay 
for livestock purchased and weighed across the scales would, 
considering the tariff alone, appear therefore to constitute a 
breach of contract on the part of the purchaser. 


However, respondent stockyard company promulgated and 
posted rules for auction sales held at the stockyards. All par- 
ties involved had notice of these rules, and the rules were 
approved by the “Market Agency Committee” at the stock- 
yard. Rule 8 supplements the provisions of the tariff with 
respect to auction sales held at the terminal stockyard. It 
requires that livestock that are “unmerchantable’ must be so 
reported within two hours after the close of the sale. Com- 
pliance with this requirement extinguishes the duty of the 
purchaser to accept and pay for livestock purchased and de- 
livered at the scales. Thus, the purchaser, asserting that live- 
stock is ‘‘unmerchantable”’, has the burden of proving that 
they were “unmerchantable”’ and that they were so reported 
to the seller within two hours of the close of the sale. [On 
burden of proof generally with respect to conditions subse- 
quent such as that here involved, see Corbin, Contracts, §749 
(1952) .] 

The record supports the complainant’s contention that Rule 
8 has been interpreted to mean that the livestock must have 
been “‘unmerchantable” at the time of delivery, 7.¢., when the 
livestock crossed the scale. If the steer was in sound condition 
when delivered, title and risk of loss passed, and the buyer 
had no right to reject the steer because it thereafter became 
defective, despite the fact that upon inspection, within the 
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period of time permitted by the contract, he found the steer to 
be unmerchantable. 


The cause of the steer’s death is unknown. Both the consignor 
of the dead steer and the complainant testified that it was 
free from visible defect at the time of delivery; the buyer 
testified that the steer was “somewhat wild” but that this 
alone would not make the steer unmerchantable. There was 
testimony that with some frequency livestock in sound condi- 
tion when delivered become defective thereafter. There was 
testimony that the steer might have died from the heat, a 
heart attack, an injury resuling from hitting a gate or fence, 
or any number of other causes. No post mortem was performed 
to ascertain the cause of death. In the absence of substantial 
evidence tending to show that the dead steer was unmerchant- 
able at the time of delivery, it is concluded that respondent 
commission company has failed to sustain its burden of show- 
ing that the steer was “unmerchantable” when it went through 
the ring or across the scales. Thus, respondent commission 
company was not justified in concluding that the steer was 
unmerchantable at the time of delivery, and its failure to pay 
for the steer constituted a violation of section 307 of the 
act. 

It is therefore unnecessary to determine the meaning of 
the term “sale” as used in the Rule and whether respondent 
commission company reported the death within two hours of 
the close of the “sale”. 


ORDER 
The complaint as to respondent Fort Worth Stock Yards 
Company is hereby dismissed. 


Respondent Carson Livestock Commission Company shall 
pay the complainant, within 30 days from the date hereof, 
the sum of $135.20, with interest thereon at the rate of 5% 
per annum from June 5, 1960, until paid. 


Copies hereof shall be served on the parties. 


(No. 7047) 


In re ST. LOUIS NATIONAL STOCKYARDS COMPANY. P&S Docket 
No. 1246. Decided March 15, 1961. 
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Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
and to assess such charges up to and including June 30, 1963. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 


Marketing Service. Lee, Toomey & Kent, of Washington, D. C., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on March 2, 1959 (18 
A.D. 228), authorizing assessment of the current temporary 
schedule of rates and charges to and including June 30, 1961, 
unless modified or extended by further order before the latter 
date. 


On February 10, 1961, a petition was filed on behalf of the 
respondent requesting authority to modify, as soon as possible, 
the current temporary schedule of rates and charges in certain 
respects, and requesting that the current schedule, as so modi- 
fied, be continued in effect to and including June 30, 1963. 


Notice of the petition and its contents was published in the 
Federal Register on February 22, 1961 (26 F.R. 1533), and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending 
that the petition be granted. 


Since the parties are agreed, the respondent is authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petition filed on February 10, 1961, and 
to assess such current schedule, as so modified, during the life 
of this order. 


The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
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ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including June 
30, 1963, unless modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 


(No. 7048) 


In re LILLIAN SUNDHEIMER AND MALCOLM ROCHE, d/b/a SUND- 
HEIMER ROCHE & Co. P&S Docket No. 2297. Decided March 
15, 1961. 


Petition for Reconsideration—Dismissal 


The order of December 2, 1960, is supported by the evidence and the law 
applicable thereto. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION TO REHEAR, 
REARGUE AND RECONSIDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued December 2, 1960, ordering re- 
spondents to cease and desist from the violations of the act 
found therein and to keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in 
their business under the act and suspending respondents as 
registrants under the act for a period of 30 days. An order was 
issued December 23, 1960, granting respondents an extension 
of time within which to file a petition to rehear or reargue the 
proceeding and staying the suspension of respondents as regis- 
trants under the act. A further extension of time was granted, 
and on January 27, 1961, respondents filed a petition to rehear 
or reargue the proceeding or to reconsider the order of Decem- 
ber 2, 1960. Complainant filed an answer thereto February 16, 
1961. 


Upon reconsideration of the order of December 2, 1960, we 
find that the matters set forth in respondents’ petition were 
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analyzed and considered at the time of the issuance of such 
order. It is our opinion that the order of December 2, 1960, 
is supported by the evidence and the law applicable thereto. 
In this connection, it should be stated that respondents are 
in error in contending that the scale tickets in the transactions 
involved were printed by one instead of two weighmasters. 
(See, @.g., pages 254-56 of the transcript.) However, even if 
such were the case our conclusions would not be altered. In 
addition, respondents have failed to state sufficient grounds for 
the rehearing or reargument of this proceeding. Accordingly, 
respondent’s petition is dismissed. 


The stay order of December 23, 1960, is hereby vacated and 
the 30-day suspension of respondents as registrants under the 
act contained in the order of December 2, 1960, shall become 


effective April 10, 1961. 


(No. 7049) 


O. T. CLENDENING v. NASHVILLE UNION STOCK YARDS, INC., 
AND CAPITAL COMMISSION COMPANY, INC. P&S Docket No. 
2451. Decided March 21, 1961. 


Negligence—Reparation 
Respondent Nashville Union Stock Yards, Inc., failed to furnish reasonable 
stockyard services and is liable to complainant for the loss of the calf. 
The complaint against the other respondent is dismissed. 
Complainant pro se. Mr. David M. Keeble, of Nashville, Tennessee, for 
Nashville Union Stock Yards, Inc. Mr. John M. Flanigan, Jr., of Nash- 
ville, Tennessee for Capital Commission Company, Inc. Mr. Fred W. 
Harris, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a 
formal complaint filed on August 28, 1959, complainant, O. T. 
Clendening, alleges that he delivered two calves to respondents 
and that respondents allowed one of the two calves to escape. 
The calf was never recovered and complainant is seeking repa- 
ration in the amount of $79.10, an amount he alleges to repre- 
sent the value of the lost calf. 
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Copies of the complaint and copies of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served 
upon respondents. A copy of the investigative report was also 
served upon complainant. Both respondents filed answers deny- 
ing liability, alleging that the calf in question had never been 
delivered to them. 

Complainant requested an oral hearing, which was held on 
March 22, 1960, in Nashville, Tennessee. Complainant appeared 
pro se and testified on his own behalf. Both respondents were 
represented by counsel. Ewing Harper, Sr., Meredith Caldwell, 
Jr., and James Poston testified on behalf of respondents. 


FINDINGS OF FACT 


1. The complainant, O. T. Clendening, is an individual re- 
siding at Route 2, Hendersonville, Tennessee. 


2. Respondent Nashville Union Stock Yards, Inc., herein- 
after referred to as respondent stockyard company, is a corpo- 
ration, and does now, and did at all times mentioned herein, own 
and operate the Union Stock Yards, Nashville, Tennessee, 
hereinafter referred to as the stockyard, a posted stockyard 
subject to the provisions of the act. 


3. Respondent Capital Commission Company, Inc., Nash- 
ville, Tennessee, hereinafter referred to as respondent commis- 
sion company, is a corporation, and is now and was at all times 
mentioned herein, a market agency registered with the Secre- 
tary of Agriculture to buy and sell livestock on a commission 
basis at the stockyard. 


4. On August 10, 1959, complainant unloaded two calves 
which he had trucked to the stockyard to be consigned to 
respondent commission company. Mr. Harper, an employee of 
the respondent stockyard company, was. present when 
the calves arrived. Mr. Poston, hired by the respondent com- 
mission company to drive cattle, was also present and he 
assisted complainant in unloading the calves. 


5. After the calves were unloaded, one calf escaped from 
the receiving platform of the chute at the stockyard, and 
was not recovered. 


6. The market value of the calf at the time it escaped 
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was $79.10, no part of which has been paid by respondents. 


7. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


Complainant testified that the calf went down into the re- 
ceiving chute and was frightened by some lambs located there, 
and that the calf thereupon turned back and escaped “be- 
tween the truck and the gate.’ Complainant further testified 
that he requested the stockyard employee to close the gate to 
the chute to prevent the calf from escaping, but that the em- 
ployee merely used his foot in an attempt to prevent the 
escape. Representatives of both respondent companies, Mr. 
Harper and Mr. Poston, testified that the calf escaped from 
the receiving platform of the chute but that it never entered 
the downward part of the chute. They also testified that the 
truck was not flush with the platform in that it was more 
than a foot out of line with one corner of the platform, a fact 
not disputed by complainant. 


It is clear that complainant’s calf escaped during the process 
of receiving it at the stockyard. In receiving the calf at the 
stockyard, respondent stockyard company was furnishing a 
stockyard service, for which compensation is provided in its 
tariff. Respondent stockyard company was required by sec- 
tions 304 and 307 of the act (7 U.S.C. 205, 208) to furnish 
such service in a reasonable manner and to observe reasonable 
practices with respect thereto. As a part of such requirements 
it was obligated to safeguard the calf and use reasonable 
care to prevent the calf’s escape. Kapp v. Oklahoma National 
Stockyards Company, 15 A.D. 796 (1956). 


While there is some dispute as to the manner in which the 
calf escaped, it is clear that the calf would not have escaped 
if the gates to the receiving chute had been fastened to the 
posts on the chute platform and if the rear of complainant’s 
truck had been flush to the platform. When the calf was un- 
loaded, it was reasonably forseeable from the position of the 
truck and the gate that the calf might escape. Respondent 
stockyard company, in violation of sections 304 and 307 of 
the act, failed to use reasonable care and was thereby negli- 
gent of its duties when it undertook to receive the calf under 
such conditions. Complainant, therefore, is entitled to repara- 
tion for his loss. 
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Respondent commission company never attempted to receive 
the calf nor to assume custody thereof. Therefore, at the 
time the calf escaped, it was under no duty to render stockyard 
services. Accordingly, the complaint should be dismissed inso- 
far as it relates to the respondent commission company. 

The damages to which the complainant is entitled are prop- 
erly measured by the fair market value of the calf at the time 
it escaped from the stockyard. Complainant testified that he 
had paid $75 for the calf and that at the time it escaped it 
was worth $79.10. There was no evidence to the contrary. 
It is concluded, therefore, that complainant was damaged in 
the amount of $79.10. 


ORDER 
The complaint is dismissed as to respondent Capital Com- 
mission Company, Inc. 


Respondent Nashville Union Stock Yards, Inc. shall pay 
the complainant, within 30 days from the date hereof, the 
sum of $79.10, with interest thereon at the rate of 5 percent 
per annum from August 10, 1959, until paid. 


Copies hereof shall be served upon the parties. 


(No. 7050) 


LES HONEY AND KEN VARAH, d/b/a LA JUNTA LIVESTOCK COM- 
MISSION COMPANY v. GEORGE W. SCOTT AND LOUISE M. SCOTT, 
d/b/a TRINIDAD LIVESTOCK COMMISSION COMPANY. P&S 
Docket No. 2534. Decided March 21, 1961. 


Failure to Pay—Default 


The failure of respondents to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint and respondents are 
ordered to pay $3,064.25 to complainants. 


Mr. C. T. ‘Tad’ Sanders, of Kansas City, Missouri, for complainants. Mrs. 
Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and 
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Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
proceeding was instituted by a complaint filed October 24, 1960, 
in which complainants seek an award of reparation in the 
amount of $3,064.25, alleged to be the purchase price of 27 
_— = cattle sold by complainants to respondents on July 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served 
upon respondents on January 10, 1961, by registered mail. A 
copy of the investigative report was served upon complainants 
on January 9, 1961, by registered mail. 


At the time of service of the complaint, respondents were 
notified in writing that an answer thereto should be filed 
within 20 days after such service, and that sections 202.39 
through 202.58 of the rules of practice were applicable to 
reparation proceedings (9 CFR _  202.39-202.58). Section 
202.41(c) of the rules provides that failure to file an answer 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice of 
the applicable provisions of the rules of practice, respondents 
have not filed an answer. The issuance of an order is, there- 
fore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainants, Les Honey and Ken Varah, doing business 
as La Junta Livestock Commission Company, La Junta, Colo- 
rado, are now and were at all times material hereto, a market 
agency registered with the Secretary of Agriculture to sell 
livestock on a commission basis at the La Junta Livestock Com- 
mission Co. auction market, a posted stockyard subject to the 
provisions of the act. 


2. Respondents, George W. Scott and Louise M. Scott, 
doing business as Trinidad Livestock Commission Company, 
Trinidad, Colorado, were, at all times material hereto, a dealer 
and market agency, registered with the Secretary of Agri- 
culture to buy and sell livestock for their own account in com- 
merce and sell livestock on a commission basis at the Trinidad 
Livestock Commission Company auction market, a posted stock- 
yard subject to the provisions of the act. 
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3. On July 27, 1960, George W. Scott purchased 27 head 
of cattle for the account of Trinidad Livestock Commission Com- 
pany at complainants’ auction market. 


4. On July 27, 1960, following the purchase of these cattle, 
George W. Scott presented complainants with a check for the 
purchase price of $3,064.25, drawn upon the account of Trini- 
dad Livestock Commission Company at the Trinidad National 
Bank, Trinidad, Colorado, which check was returned unhonored 
by the bank on August 24, 1960. 


5. The purchase price of $3,064.25 remains outstanding 
and due, no part of which has been paid by respondents to 
complainants. 


6. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


The failure of respondents to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of prac- 
tice (9 CFR 202.41(c)). 


Respondents’ failure to pay the purchase price of the 27 
head of ‘cattle purchased for their account is an unjust and un- 
reasonable practice in violation of section 307 of the act (7 
U.S.C. 208). Complainants are entitled to reparation in the 
amount of the purchase price. Northwest Cattle Co. v. Iowa 
City Sales Co., 14 A.D. 276 (1955). 


ORDER 


Respondents shall pay the complainants, within 30 days from 
the date hereof, the sum of $3,064.25, with interest thereon at 
the rate of 5% per annum from August 24, 1960, until paid. 


Copies hereof shall be served on the parties. 


(No. 7051) 


WINTER LIVESTOCK COMMISSION COMPANY v. GEORGE W. ScorTtT 
AND LOUISE M. Scott, d/b/a TRINIDAD LIVESTOCK COMMIS- 
SION COMPANY. P&S Docket No. 2533. Decided March 21, 1961. 
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Failure to Pay—Default 
Respondents’ failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint, and respondents are ordered to pay 
to complainant the amount due. 


Mr. C. T. ‘Tad’ Sanders, of Kansas City, Missouri, for complainant. Mrs. 
Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The pro- 
ceeding was instituted by a complaint filed on October 23, 1960, 
in which complainant seeks an award of reparation in the 
amount of $4,802.56, alleged to be the purchase price of 30 
head of cattle sold by complainant to respondents on August 
2, 1960. 


A copy of the complaint and a copy of the investigative 
report, prepared by the Packers and Stockyards Division of 
the Department and filed in this proceeding pursuant to sec- 
tion 202.40 of the rules of practice (9 CFR 202.40), were 
served upon respondents on January 10, 1961, by registered 
mail. A copy of the investigative report was served upon com- 
plainant on January 9, 1961, by registered mail. 


At the time of service of the complaint, respondents were 
notified in writing that an answer thereto should be filed within 
20 days after such service, and that sections 202.39 through 
202.58 of the rules of practice were applicable to reparation 
proceedings (9 CFR 202.39-202.58). Section 202.41(c) of the 
rules provides that failure to file an answer constitutes a 
waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice of the applicable 
provisions of the rules of practice, respondents have not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Winter Livestock Commission Company, 
La Junta, Colorado, is now, and was at all times material 
hereto, a market agency, registered with the Secretary of 
Agriculture to buy and sell livestock on a commission basis 
at the Winter Livestock Commission Company, auction market, 
a posted stockyard subject to the provisions of the act. 
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2. Respondents, George W. Scott and Louise M. Scott, doing 
business as Trinidad Livestock Commission Company, Trinidad, 
Colorado, were, at all times material hereto, a dealer and 
market agency registered with the Secretary of Agriculture to 
buy and sell livestock for their own account in commerce and 
to sell livestock on a commission basis at the Trinidad Live- 
stock Commission Company, auction market, a posted stockyard 
subject to the provisions of the act. 


3. On August 2, 1960, George W. Scott purchased and re- 
ceived delivery of 38 head of cattle for the account of Trini- 
dad Livestock Commission Company at complainant’s auction 
market. 


4. On August 2, 1960, following the purchase of these cattle, 
George W. Scott presented complainant with a check for the 
purchase price of $4,802.56, drawn upon the account of Trini- 
dad Livestock Commission Company at the Trinidad National 
Bank, Trinidad, Colorado, which check was returned unhonored 
by the bank on August 19, 1960. 


5. Respondents resold the cattle at their auction market 
and took the proceeds into their own account. The original 
purchase price of $4,802.56 remains outstanding and due, no 
part of which has been paid by respondents to complainant. 


6. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


The failure of respondents to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of 
practice (9 CFR 202.41(c)). 


Respondents’ failure to pay complainant the purchase price 
of the 38 head of cattle purchased for their account is an un- 
just and unreasonable practice in violation of section 307 of the 
act (7 U.S.C. 208). Northwest Cattle Co. v. Iowa City Sales Co., 
14 A.D. 276 (1955). Furthermore, when respondents’ check 
was unhonored, the proceeds respondents received from the 
resale of the cattle should have been held in trust for com- 
plainant and failure to do so constitutes an unjust and un- 
reasonable practice in violation of section 307 of the act. 
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Cf. Call v. Winter Livestock Com. Co., 11 A.D. 3, 8, 11 (1952). 
Complainant is entitled to reparation in the amount of the 
purchase price. 


ORDER 


Respondents shall pay the complainant, within 30 days from 
the date hereof, the sum of $4,802.56, with interest thereon 
at the rate of 5% per annum from August 19, 1960, until paid. 


Copies hereof shall be served on the parties. 


(No. 7052) 


In re Stoux City StTocK YARDS COMPANY. P&S Docket No. 
425. Decided March 24, 1961. 


Modification of Rates and Charges 


Respondent’s request to modify its current schedule of rates and charges 
is granted. 

Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. Ashley Sellers, of Washington, D. C., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on April 29, 1960 (19 
A.D. 357), continuing in effect to and including December 31, 
1961, an order issued on December 30, 1957 (16 A.D. 1241), 
authorizing assessment of the current temporary schedule of 
rates and charges. 


On February 16, 1961, a petition was filed on behalf of the 
respondent requesting authority to modify, as soon as possible, 
the current temporary schedule of rates and charges by in- 
serting a new provision setting forth a new rate or charge for 
services in connection with livestock arriving at the stock- 
yards by rail for transfer to motor truck for immediate ship- 
ment off the market. Notice of the petition and its contents 
was published in the Federal Register on March 2, 1961 (26 
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F.R. 1840), and, although interested persons were afforded 
an opportunity to indicate a desire to be heard in the matter, 
no interested person notified the Hearing Clerk of a desire to 
be heard. 


The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending 
that the petition be granted. 


Since the parties are agreed, the order issued on December 
30, 1957, as continued in effect by the order issued on April 
29, 1960, is modified so as to authorize the respondent to make 
the change in the current temporary schedule of rates and 
charges as requested in the petition filed on February 16, 1961. 


The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


(No. 7053) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 
291. Decided March 27, 1961. 


Modification of Rates and Charges 


Respondent’s request for modification of its current schedule of rates and 
charges is granted. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
This is a rate proceeding under the Packers and Stockyards 


-—————— + 
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Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondent 
is now operating under an order issued on November 23, 1959 
(18 A.D. 1264), which as modified by an order issued on 
November 10, 1960 (19 A.D. 1243), authorizes assessment of 
the current temporary schedule of rates and charges to and 
including November 30, 1961, unless modified or extended by 
further order before the latter date. 

By a petition filed on February 17, 1961, the respondent 
requested authority to modify the current temporary schedule 
of rates and charges in certain respects. Notice of the petition 
and its contents was published in the Federal Register on 
March 3, 1961 (26 F.R. 1862), and, although interested per- 
sons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 

The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending 
that the petition be granted. 

Since the parties are agreed, the order of November 23, 1959, 
is further modified so as to authorize the respondent to make 
the changes in the current temporary schedule of rates and 
charges requested in the petition filed on February 17, 1961. 

The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature. 

Copies hereof shall be served upon the parties. 


(No. 7054) 


In re ODDIE OWEN, d/b/a OWEN BROTHERS LIVE STOCK Com- 
MISSION COMPANY. P&S Docket No. 2423. Decided March 28, 


1961. 
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Violations of Act—Cease and Desist— 
Suspension of Registration 


Respondent is ordered to cease and desist from aiding a person not registered 
under the act to engage in dealer activities, from issuing incorrect ac- 
counts of sale, from making or causing to be made false entries in his 
accounts and records, and from selling consigned livestock to an em- 
ployee. Respondent is suspended as a registrant for 15 days. 


Mr. Earl L. Saunders, for complainant. Messrs. A. H. Garner and Jack 


Burress, of Joplin, Missouri, for respondent. Mr. Jack W. Bain, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed May 5, 1959, by the 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. Respondent is reg- 
istered with the Secretary under the act as a market agency to 
buy and sell livestock on a commission basis at the Joplin 
Stockyards, Joplin, Missouri, and is charged with aiding an 
employee to operate as a livestock dealer at the stockyard 
without. being registered and bonded to do so, selling con- 
signed livestock to an employee, making false entries in his 
records, and failing to keep adequate records. Respondent 
filed an answer May 25, 1959, in which he denied the allega- 
tions of the complaint and requested an oral hearing. 

A hearing was held November 12, 13, 16, 17 and 18, 1959, 
in Joplin, Missouri, before Jack W. Bain, Hearing Examiner, 
Office of Hearing Examiners, United States Department of 
Agriculture. Earl L. Saunders, Office of the General Counsel, 
United States Department of Agriculture, represented com- 
plainant, and A. H. Garner and Jack Burress, Attorneys at 
Law, Joplin, Missouri, represented respondent. Five witnesses 
testified on behalf of complainant and 23 exhibits were intro- 
duced into evidence on behalf of complainant. Nineteen wit- 
nesses testified on behalf of respondent. After the hearing the 
parties filed briefs. 


On September 9, 1960, the hearing examiner filed a report 
containing proposed findings of fact and conclusions and rec- 
ommending that respondent be found to have violated the 
act as charged and be ordered to cease and desist from the 
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violations found therein and to keep accounts, records and 
memoranda which fully and correctly disclose all transactions 
involved in his business. The hearing examiner further rec- 
ommended that respondent be suspended as a registrant under 
the act for a period of 15 days. On October 21, 1960, respond- 
ent filed a petition to reopen the hearing and complainant did 
not object thereto. An order was issued November 1, 1960, 
reopening the hearing and on February 7, 1961, respondent 
filed a motion to withdraw his request to reopen the hearing 
and to dismiss the proceeding. On February 8, 1961, the hear- 
ing examiner filed a supplemental recommended decision adopt- 
ing his initial report. Complainant filed an answer to respond- 
ent’s motion to dismiss and on February 27, 1961, respondent 
filed exceptions to the hearing examiner’s report and renewed 
his motion to dismiss. 


FINDINGS OF FACT 


1. The Joplin Stockyards, Joplin, Missouri, is a posted stock- 
yard subject to the provisions of the act. 


2. Respondent, Oddie Owen, is an individual doing business 
as Owen Brothers Live Stock Commission Company, whose 
address is 103 Livestock Exchange Building, Joplin Stock- 
yards, Joplin, Missouri. Since July 9, 1958, he has been reg- 
istered under the act as a market agency to buy and sell live- 
stock on a commission basis at the stockyard. At the time of 
the transactions involved herein and alleged in the complaint, 
respondent was a partner with Bonnie Owen in Owen Brothers 
Live Stock Commission Company, a partnership of the same 
address and similarly registered. At all times material herein 
prior thereto, he was a partner with Bonnie Owen and other 
individuals in Owen Brothers Live Stock Commission Company, 
a partnership of the same address and similary registered. 


3. On September 5, 1946, respondent and the other then 
partners in Owen Brothers Live Stock Commission Company, 
pursuant to section 202.5 of the rules of practice under the 
act (9 CFR 202.5), entered into a stipulation with the Director 
of the Livestock Branch, Production and Marketing Administra- 
tion, in which they admitted violating the act and regulations 
by failing to show the name of the purchaser on accounts of 
sale issued to consignors, by selling consigned livestock to 
their employees, and by deducting from proceeds of sales of 
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livestock improper selling commission charges. The partners 
agreed that they would discontinue such violations, and that 
their stipulation could be used as evidence in any subsequent 
proceeding if they again violated the act. 


4. On January 21, 1954, a consent order (13 A.D. 19) was 
issued against respondent and the other then partners in 
Owen Brothers Live Stock Commission Company ordering them 
to cease and desist, in part, from selling consigned livestock to 
W. L. Cole and another employee, assessing excessive commission 
and yardage charges in consignment sales, assisting W. L. 
Cole and another employee to engage in business as dealers 
at the stockyard without being registered and bonded, and 
using shippers’ proceeds to finance W. L. Cole’s country pur- 
chases and resales at the stockyard by paying for the country 
purchases with checks on the Custodial Account, and such 
partnership’s registration was suspended for 30 days, but 
the suspension was not to become effective unless such firm 
was found to have again violated the act within three years. 


5. On November 26, 1956, John F. Clendenin, district super- 
visor for complainant at Kansas City, Missouri, had a con- 
versation with respondent in Kansas City. Respondent asked 
if there would be any objection to W. L. Cole’s discontinuing 
his trading activities and being employed again by respondent. 
Clendenin answered that there had been difficulties in the 
past in connection with Cole’s trading operations and over- 
lapping salesmanship duties, and he hoped that if Cole went 
back into the commission business he woud refrain from 
trading in livestock in the market. Respondent then said that 
if he reemployed Cole as a salesman he would require Cole 
to discontinue his trading on the Joplin market. 


6. On February 6, 1957, Clendenin wrote respondent a reg- 
istered letter, stating that Cole had asked that his registration 
as a dealer be canceled as of February 1, 1957, and had said 
that he planned to rejoin Owen Brothers Live Stock Commis- 
sion Company; that as a result of speculating in livestock while 
acting as a salesman for such firm Cole was enjoined in 1954 
from acting as a dealer without being properly registered and 
bonded; that the injunction was still in force; and that if Cole 
should again start trading while acting as a salesman for such 
market agency he would endanger himself and place the mar- 
ket agency in a vulnerable position. 
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7. W. L. Cole is an individual employed as cattle salesman 
for respondent. He has been employed by Owen Brothers Live 
Stock Commission Company since the stockyard opened, except 
for the period July 1, 1956, to February 1, 1957, when he was 
registered and bonded under the act as a dealer and so oper- 
ated. On February 1, 1957, his registration was canceled at his 
request, and on August 4, 1958, his bond was terminated by 
the bonding company. In 1954 he was enjoined by the United 
States District Court for the Western District of Missouri from 
operating as a dealer under the act without being registered 
and bonded therefor. 


8. During the period March through October 1957, in at 
least 10 separate transactions, W. L. Cole purchased or agreed 
to purchase cattle at the farms of the sellers at an agreed 
price per pound, the cattle to be delivered to the stockyard 
by the seller, the weight to be determined by weighing at the 
stockyard and the seller to pay expenses of handling at the 
stockyard, including a selling commission. When the cattle 
reached the stockyard they were consigned to Owen Brothers 
Live Stock Commission Company who took possession and 
sold them to various purchasers. The market agency paid the 
farmer sellers, from its custodial account for shippers’ pro- 
ceeds, the amount Cole had agreed to pay them, and issued 
to them accounts of sale showing the farmer as the seller 
and the person to whom the cattle were sold by such market 
agency at the stockyard as the purchaser, the price which 
Cole had agreed to pay the farmer, and deductions for selling 
commission, yardage charges, etc. When the sale at the stock- 
yard was for a higher price than Cole had agreed to pay the 
farmer, as it was in every transaction shown in the record, the 
market agency paid Cole the profit from its custodial account, 
and issued to him an account of sale showing him as the seller, 
the person to whom the livestock were sold by such market 
agency at the stockyard as the purchaser, the price at which 
the livestock were sold by the commission firm at the stock- 
yard, and the same deductions shown on the account of sale 
issued to the farmer. The check to Cole was not for the net 
amount shown on the account of sale to him, but for the 
difference between such amount and the net amount shown 


on the account of sale sent to the farmer. 
9. In many of the transactions described in Finding of Fact 
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8, the account of sale issued to W. L. Cole, and the check in 
payment of his profit, were in the name of L. F. Cole, W. L. 
Cole’s brother, although L. F. Cole had nothing to do with the 
transaction. The account of sale and the profit check were both 
delivered to W. L. Cole, and he endorsed the check by writing 
his brother’s name and his own name thereon. 


10. As an example of transactions involved in Findings of 
Fact 8 and 9, Exhibit 11, received in evidence at the hearing, 
contains a copy of an account of sale showing 53 cattle sold 
on April 19, 1957, for L. F. Cole to “J&G” and “J. Hood” at 
various weights and prices, for a gross amount of $6,144.61, 
with deductions therefrom of $136.88 (including commission 
of $51.60), leaving a balance of $6,007.73. The exhibit contains 
also a copy of an account of sale showing the same cattle sold 
on the same date for Alvin and Arnold Roberts to the same 
purchasers at the same weights but at different prices, for a 
gross amount of $5,764.61, with the same deductions there- 
from, leaving a balance of $5,627.73. Also in the exhibit is the 
original of a check of the same date, issued to L. F. Cole, for 
$380, drawn on Owen Brothers Live Stock Commission Com- 
pany’s “Custodial Account For Shippers Proceeds,’ endorsed 
“L. F. Cole’ and “W. L. Cole.” The undisputed testimony of 
the witnesses shows that the two accounts of sale and the 
check were for cattle purchased by W. L. Cole in the country, 
delivered to the stockyard, and sold there to two purchasers, 
that the cattle were weighed only once, and that the deduc- 
tions for commission and other expenses were paid only once. 


11. The accounts of sale issued to the farmers who sold 
livestock to W. L. Cole were false in showing that the Owen 
Brothers firm had sold cattle for them, that they had sold 
cattle to the purchasers shown, and that cattle had been sold 
to those purchasers at the prices shown. Also, the accounts of 
sale issued to W. L. Cole were false in showing that the sale 
was for L. F. Cole and in showing that commissions, etc., had 
been deducted from gross proceeds due to L. F. Cole or W. LA 
Cole. 


12. In many instances from July through November 1957, 
Owen Brothers Live Stock Commission Company sold livestock 
consigned to it for sale on a commission basis to W. L. Cole, 
its employed cattle salesman. The market agency issued buy- 
ers’ bills to Cole and accounts of sale to the consignors in these 


tse 


OS a 


c+ 2. 5% 


oo 
~ 


eo etl Ole Op 


ODDIE OWEN 225 
Cite as 20 A.D. 219 


transactions. Many of these accounts of sale gave such names 
as “Maxwell,” “Maxwell 40,” “Maxwell 100,” “R. Cole Farm,” 
etc., as the purchasers instead of W. L. Cole, the true name 
of the purchaser. 


13. A copy of each document mentioned in Findings of Fact 
8, 9, 19, 11, and 12 was made and kept as a part of the ac- 
counts and records of Owen Brothers Live Stock Commission 
Company. 


CONCLUSIONS 


The furnishing of the facilities of Owen Brothers Live Stock 
Commission Company to W. L. Cole, a cattle salesman employee, 
to sell his cattle at the stockyard, as shown in Findings of 
Fact 8, 9 and 10, aided such employed salesman to engage in 
business as a dealer at the stockyard without being registered 
as required by the act and constitutes a wilful violation of 
sections 307 and 312 of the act (7 U.S.C. 208 and 213) and 
section 201.81 of the regulations issued thereunder (9 CFR 
201.81). In re Kennett, Murray & Company, 3 A.D. 862 (1944) ; 
In re E. K. Corrigan, 8 A.D. 1133 (1949); In re True E. Mad- 
den, 8 A.D. 1142 (1949); In re Star Livestock Commission 
Company, 18 A.D. 1151 (1954). The facts set out in Findings 
of Fact 4, 5 and 6 show very clearly that respondent was 
aware that Cole was not registered as a dealer, that respond- 
ent should not assist him so to engage in business, and that 
respondent had said he would require Cole to discontinue his 
trading. In addition, respondent, as an active and responsible 
partner in such market agency, is chargeable with such viola- 
tion. Cf. United States v. Dotterweich, 320 U.S. 277 (1948); 
United States v. Kaadt, 171 F.2d 600 (7th Cir. 1948); United 
States v. Parfait Powder-Puff Company, 163 F.2d 1008 (7th 
Cir. 1947), cert. denied, 332 U.S. 851 (1948). 


By making and keeping the false entries and records shown 
in the Findings of Fact, respondent wilfully violated section 
401 of the act (7 U.S.C. 221) and section 402 thereof (7 U.S.C. 
222) which makes applicable section 10 of an act entitled, “An 
act to create a Federal Trade Commission, to define its pow- 
ers and duties, and for other purposes” (15 U.S.C. 50). In re 
H. M. Howell, d/b/a Howell Bros. Live Stock Commission Com- 
pany, 9 A.D. 444 (1950); In re Anthony J. Cella, 11 A.D. 875 
(1952, aff'd, 208 F.2d 783 (7th Cir. 1953), cert. denied, 347 
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U.S. 1016; In re Hyatt and Ward Livestock Commission Com- 
pany, 17 A.D. 1122 (1958), aff'd, 206 F.2d 308 (10th Cir. 1960). 
Also, sales of consigned livestock to an employee as set forth 
in Finding of Fact 12 constituted wilful violations of sections 
304, 307 and 312 of the act (7 U.S.C. 205, 208 and 213) and 
section 201.60 of the regulations issued thereunder (9 CFR 
201.60). In re H. M. Howell, d/b/a Howell Bros. Live Stock 
Commission Company, supra; In re William H. Grissim III, 
d/b/a Grissim Commission Company, 17 A.D. 620 (1958); In 
re Nashviile Livestock Commission Corporation, 17 A.D. 626 
(1958). 

Respondent testified at the hearing that he did not know of 
any false entries, record entries being up to his bookkeepers; 
that Cole might have bought a few consigned cattle to protect 
the shippers when the market was bad; that he claims no 
interest in the Cole country purchases, Cole being on his own 
when he leaves the yards; that his employees work as if the 
place were their own, and he has perfect confidence in them; 
that if anything was done wrong he did not know it and did 
not think his help would; and that he did not think anything 
wrong had been done. It is clear from the background of this 
proceeding, that is, the stipulation, the consent order, respond- 
ent’s conversation with, and his letter from, Clendenin, as 
set out in the Findings of Fact, none of which was denied at 
the hearing, that at the least respondent is guilty of such “no- 
torious neglect of explicit provisions of law” as to evidence 
wilful violations thereof. Eastern Produce Co., Inc. and Charles 
Taxin v. Benson, 278 F.2d 606 (3d Cir. 1959); Benedict K. 
Goodman v. Benson, decided February 16, 1961 (7th Cir.) In 
such a situation, we agree with complainant’s suggestion that 
proper enforcement of the act requires a 15-day suspension 
of respondent’s registration under the act. Also, respondent 
should be ordered to cease and desist from the violations of 
the act found herein and to keep accounts, records and memo- 
randa which fully and correctly disclose all transactions in- 
volved in his business under the act. We have not included in 
our consideration with respect to sanction the hearing ex- 
aminer’s finding that Owen Brothers Live Stock Commission 
Company charged commissions when no services were rendered 
as such violation was not charged in the complaint or the 
hearing examiner’s recommendation that respondent be or- 
dered to cease and desist from furnishing services or facilities 
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to a person engaged in business as a dealer under the act when 
not bonded as complainant has not established such violation. 


Respondent moved to dismiss this proceeding as moot be- 
cause he is no longer operating as a market agency at the 
stockyard, his interest in Owen Brothers Live Stock Commis- 
sion Company having been acquired by a new corporation. 
In his affidavit supplementary to his motion to dismiss, re- 
spondent does not state that he will not engage in business 
subject to the provisions of the act and the fact that he is not 
presently engaged or will not engage in business as a market 
agency at Joplin does not render this proceeding moot, espe- 
cially for purposes of a cease and desist order. Cf. e.g., Perma- 
Maid Company v. Federal Trade Commission, 121 F.2d 282 
(6th Cir. 1941); Hershey Chocolate Corporation v. Federal 
Trade Commission, 121 F.2d 968 (3d Cir. 1941). In addition, 
the suspension of respondent as a registrant under the act is 
not rendered moot by respondent’s sale of his business as a 
market agency at the Joplin Stockyards and authority is not 
lacking to enter an order of suspension under these circum- 
stances. Cf. In re Cloud and Hatton Brokerage, 18 A.D. 547 
(1959); In re Port Compress Company, Fred W. Crook and 
Fred L. Crook, Sr., 10 A.D. 246 (1951), and cases cited therein. 
Of course, the sanction herein does not run against the succes- 
sor corporation absent any connection with respondent as 
alleged. 


ORDER 


Respondent shall cease and desist from: 


Furnishing services or facilities to any person required 
by the act and regulations to be registered as a dealer, 
when respondent knows that such person is not so reg- 
istered ; 


Issuing accounts of sales of livestock sold which do 
not show the true names of the purchasers, true prices, 
true deductions, and all other items necessary to show 
the true nature of the transaction; 


Wilfully making or causing to be made false entries 
in his accounts, records and memoranda kept in con- 
nection with his operations under the act; and 


Selling consigned livestock to his agents or employees. 
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Respondent shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions in his busi- 
ness under the act. 


Respondent is suspended as a registrant under the act for a 
period of 15 days. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the 20th day after service hereof upon 
respondent. 


(No. 7055) 


ALABAMA LIVESTOCK MARKET, INC. v. PRICE AND COMPANY, 
INc. P&S Docket No. 2483. Decided March 30, 1961. 


Failure to Pay—Reparation 


Complainant’s version of the transactions is accepted as the correct one 
and respondent is ordered to pay to complainant the balance of the pur- 
chase price. 


Mr. C. T. ‘Tad’ Sanders, of Kansas City, Missouri, for complainant. Kappel 
& Neill, of St. Louis, Missouri, for respondent. Mr. Earl L. Saunders, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), complain- 
ant seeks to recover from respondent the sum of $1,485.71. 
Complainant alleges that it purchased 155 cattle and shipped 
them to respondent in fulfillment of an order which respondent 
placed with complainant and that respondent accepted the cattle 
and has failed to pay complainant $1,485.71 of the purchase 
price thereof. 


A copy of the complaint and a copy of the investigative re- 
port prepared by the Packers and Stockyards Division of the 
Department and filed in the proceeding pursuant to section 
202.40 of the rules of practice were served upon respondent. 
A copy of the investigative report was served upon complain- 
ant, 





_, 


_— 





ALABAMA LIVESTOCK MARKET v. PRICE & CO. 229 
Cite as 20 A.D. 228 


Respondent denies that it owes complainant $1,485.71 or any 
other amount. Respondent contends that complainant’s em- 
ployee, Clifton Rogers, delivered the 155 cattle to respondent 
for sale on a commission basis, that the cattle were sold for 
the account of Rogers and that the total net proceeds resulting 
from the sale were remitted to Rogers. 


Oral hearing was held in St. Louis, Missouri, on August 10, 
1960. Both parties were represented by counsel. Clifton Rog- 
ers and William I. Bowman testified for complainant. Euell 
Buxton, Carl W. Burgdorf, Floyd Benson, Clem J. Witte and 
Carroll J. Poland testified for respondent. After the hearing, 
both parties filed suggested findings of fact, conclusions and 
order. 


FINDINGS OF FACT 


1. The Mississippi Valley Stock Yards, St. Louis, Missouri, 
the Capital Stock Yards, Montgomery, Alabama, and the Union 
Stock Yards, Montgomery, Alabama, were at all times material 
herein posted stockyards subject to the provisions of the act. 


2. Complainant, Alabama Livestock Market, Inc., is a corpo- 
ration organied and existing under the laws of the State of 
Alabama with its office at 1415 Parallel Street, Montgomery, 
Alabama. At the times of the transactions hereinafter referred 
to, complainant was registered with the Secretary of Agriculture 
as a market agency to buy and sell livestock on a commission 
basis and as a dealer to buy and sell livestock for its own 
account. 


38. Respondent, Price and Company, Inc., is a corporation 
organized and existing under the laws of the State of Missouri 
with its office at 61 Angelica Street, St. Louis, Missouri. Re- 
spondent is registered with the Secretary of Agriculture as a 
market agency to buy livestock on a commission basis and as 
a dealer to buy and sell livestock for its own account, and at 
all times mentioned herein respondent was so registered. 


4. On or about September 28, 1959, respondent placed an 
order with complainant for two or three truckloads of cattle. 
The order was placed by respondent’s cattle buyer, Floyd Ben- 
son, on behalf of respondent by means of a telephone call to 
Clifton Rogers, an order buyer employed by complainant. 


5. On September 29 and 30, 1959, Clifton Rogers, acting 
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for complainant, purchased a total of 155 head of cattle to 
fill the order of respondent. Eighty-six head of the cattle were 
purchased on September 29, 1959, at the Capital Stock Yards. 
The remaining cattle were purchased on September 30, 1959, 
at the Union Stock Yards. The total purchase price of the 
cattle was $13,335.25. 


6. On September 29, 1959, 66 head of the 155 cattle were 
shipped to respondent and on the following day, September 
30, 1959, the remaining 89 head were shipped to respondent. 
The two loads were transported by truck and delivered to re- 
spondent at the Mississippi Valley Stock Yards on September 
30 and October 2, 1959, respectively. Complainant paid the 
trucking charges in connection with the transportation of the 
cattle. The truck drivers delivered to respondent, along with 
the cattle, invoices addressed to respondent from complainant 
showing a total purchase price of $13,335.25, plus freight 
charges to St. Louis of $712.46, plus a “profit” or buying com- 
mission of $161.91, or a total amount of $14,209.62. The in- 
voices further showed the weight of the cattle and each invoice 
bore the following notation on its face; “Draft—Price & Co. 
Natl. Stock yds Natl. Bank. E. St. Louis, II.” 


7. On the date of each of said shipments Clifton Rogers 
informed Floyd Benson by telephone of the shipment and the 
cost and weight of the cattle in the shipment. 


8. On September 30, 1959, complainant, in accordance with 
Floyd Benson’s instructions, drew two drafts on respondent. 
One draft was in the amount of $6,803.51 and the other was 
in the amount of $7,406.11, representing the purchase prices 
of the 69 cattle and the 86 cattle, respectively, plus complain- 
ant’s commission charge and the trucking charges for trans- 
porting the cattle from Montgomery, Alabama, to respondent 
at St. Louis, Missouri. Respondent instructed its bank not to 
honor these drafts and they were returned to complainant 
uncollected. 


9. Respondent accepted the 155 cattle and consigned 95 
head to the Corn Belt Livestock Commission Company and the 
other 60 head to the Leo Hardy Live Stock Commission Com- 
pany, both market agencies at the Mississippi Valley Stock 
Yards. On October 2, 1959, the 155 head of cattle were sold 
at auction at said stockyard for the account of respondent. Said 
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market agencies accounted and remitted to respondent. The 
total net proceeds which respondent realized from the sale 
amounted to $12,807.55. 


10. On October 2, 1959, respondent shipped 32 cattle by 
truck to complainant for sale on a commission basis for re- 
spondent’s account. These cattle were delivered to complainant 
at the Union Stock Yards on October 3, 1959. One head of the 
cattle was dead upon arrival at the stockyard. On October 6, 
1959, complainant sold the 31 head of cattle for respondent’s 
account. The total net proceeds resulting from the sale amounted 
to $2,817.90. For the loss of the animal which died in transit, 
complainant was paid insurance proceeds of $91.76 under a 
policy procured by respondent. 


11. On or about October 2, 1959, respondent mailed to 
Clifton Rogers an accounting showing that the 155 head of 
cattle were sold on a commission basis for the account of Rog- 
ers, that the net proceeds resulting from the sale of these 
cattle amounted to $12,807.55, that the 32 head of cattle were 
purchased on order for Rogers at a cost of $2,993.30, and that 
the amount due Rogers was the difference between these sums, 
or $9,814.25. Respondent’s check in the amount of $9,814.25 
accompanied the accounting. 


12. On October 6, 1959, complainant was notified by its 
bank that the drafts which complainant drew on respondent 
were returned uncollected. On October 7, 1959, Clifton Rog- 
ers received respondent’s accounting and check referred to 
above. Rogers endorsed the check and complainant cashed it. 


13. Complainant withheld the net proceeds resulting from 
the sale of the 31 cattle which it sold for respondent’s account 
and applied this sum together with the $9,814.25 received 
from respondent and the insurance proceeds of $91.76 to the 
purchase price of the 155 cattle, leaving a balance of $1,485.71 
due and owing from respondent to complainant, no part of 
which has been paid. 


14. The complaint was filed within ninety days after the 
accrual of the alleged cause of action. 
CONCLUSIONS 

There are two different versions of the transactions involved 











232 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 20 A.D. 228 


in this proceeding. It is complainant’s position that it purchased 
the 155 cattle and shipped them to respondent in fulfillment 
of an order which respondent placed with complainant and 
that respondent shipped the 32 cattle to complainant for sale 
on a commission basis. Respondent denies these contentions 
and in its version of the transactions contends that Clifton 
Rogers shipped the 155 cattle to respondent for sale on a 
commission basis and that respondent purchased the 32 cattle 
and shipped them to Rogers in fulfillment of an order which 
Rogers placed with respondent. 


The negotiations with respect to the transactions in ques- 
tion were conducted almost entirely by Clifton Rogers and 
Floyd Benson over the telephone. The testimony of these men 
is in direct conflict and irreconcilable. However, there are ad- 
ditional factors to be considered in determining the issues 
here involved. The evidence is undisputed that the 155 cattle 
were sold by respondent for its own account. This is incon- 
sistent with respondent’s contention that the cattle were sold 
on a commission basis for the account of Rogers, and strongly 
supports complainant’s contention that respondent ordered the 
cattle. 


The matter of invoices is important. With respect to the 
155 cattle, Clifton Rogers testified that an invoice for each 
truckload was given to the truckdriver for delivery to re- 
spondent along with the cattle. Floyd Benson testified that 
neither of these invoices was received by respondent. However, 
the investigative report contains an affidavit, subscribed and 
sworn to by Benson before John A. Sands, Jr., an employee 
of the Department of Agriculture, in which Benson admits 
receiving from the trucker the bill for the first truckload of 
cattle. In this affidavit Benson states that “we did not assume 
that this was a bill for us for the bill nor the attached scale 
tickets were made to Price and Co., Inc.” This is hardly con- 
vincing since each invoice, as shown by a photostatic copy 
thereof in the investigative report, bore complainant’s name 
and showed respondent’s name in the space following the 
printed words “ sold to.” It is concluded that the invoices 
were received by respondent at the time the 155 cattle were 
delivered to it. If respondent had any objection to the in- 
voices, it should have made known such objection immediately. 
This it did not do. 
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The question of the credibility to be afforded the testimony 
of Rogers and Benson is another important factor in determin- 
ing the nature of the transactions. Rogers testified convincingly 
and his testimony was not impeached. However, as pointed out 
above, there is an impairment in Benson’s testimony. The Pre- 
siding Officer who was in the position to observe the demeanor 
of Benson was not favorably impressed with the testimony of 
this witness and placed little credence on it. See, e.g., Great 
Western Food Distributors v. Brannan, 201 F.2d 476, 479 (7th 
Cir. 1953), cert. denied, 345 U.S. 997 (1953); Ohio Associated 
Tel. Co. v. National Labor Relations Board, 192 F.2d 664, 668 
(6th Cir. 1951). 


Considering all aspects of the conflicting contentions and evi- 
dence, complainant’s version of the transactions is accepted 
as the correct one. It is concluded that the failure of respond- 
ent to pay complainant the sum of $1,485.71, the balance due 
and owing from respondent to complainant on the purchase 
price of the 155 cattle, was not warranted and constitutes an 
unjust and unreasonable practice in violation of section 307 
of the act. To compensate complainant for such loss, repara- 
tion in the amount of $1,485.71 plus interest should be awarded. 
Cf. Northwest Cattle Company v. Iowa City Sales Company, 
14 A.D. 276 (1955). 


ORDER 


Within 30 days from the date of this order, respondent 
Price and Company, Inc., shall pay to complainant, as repara- 
tion, the sum of $1,485.71, plus interest at the rate of five per- 
cent per annum from September 30, 1959, until paid. 


Copies hereof shall be served upon the parties. 


(No. 7056) 


In re VANE SCHIERBAUM, d/b/a CONCORDIA SALES COMPANY. 
P&S Docket No. 2502. Decided March 30, 1961. 


Insolvency—Suspension of Registration 


Respondent’s registration is suspended for 30 days and thereafter until he 
demonstrates that he is no longer insolvent. 
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Mr. K. C. Grannan, for complainant. Mr. Dean L. Gibson, of Concordia, 
Kansas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), initiated by a complaint filed on August 10, 1960, 
by Howard J. Doggett, Director of the Packers and Stock- 
yards Division, Agricultural Marketing Service. It is alleged 
in the complaint that respondent is insolvent and misused 
shippers’ proceeds. Respondent has filed an amended answer 
in which he (1) admits all the factual allegations in the 
complaint, except the misuse of shippers’ proceeds which he 
neither admits nor denies; and (2) waives oral hearing and 
the report of the examiner and consents to the issuance, 
without further proceedings, of this final order. 

Complainant has recommended that this order be issued. 


FINDINGS OF FACT 


1. Concordia Sales Company, Concordia, Kansas, hereinafter 
referred to as the stockyard, is now and was at all times men- 
tioned herein, a posted stockyard subject to the provisions of 
the act. 


2. Respondent is registered with the Secretary of Agri- 
culture as a market agency to sell livestock on a commission 
basis at the stockyard, and at all times mentioned herein re- 
spondent was so registered. 


3. Respondent is insolvent. As of July 11, 1960, respond- 
ent’s current liabilities exceeded his current assets by ap- 
proximately $10,135.47. 


4. Respondent, at the stockyard, during the period from 
April 6 to June 29, 1960, used proceeds received from the 
sale of livestock consigned to him for sale on a commission 
basis at the stockyard for purposes of his own thereby en- 
dangering and impairing the faithful and prompt accounting 
for and payment of such portion thereof as may be due the 
shippers or consignors of livestock. As of July 11, 1960, 
respondent’s use of shippers’ proceeds resulted in a deficit 
balance in his account for shippers’ proceeds of approximately 
$8,096.95. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, re- 
spondent is insolvent within the meaning of the act (7 U.S.C. 
204). 

By reason of the facts set forth in Finding of Fact 4, 
respondent has violated sections 307 and 312(a) of the act 
(7 U.S.C. 208, 213(a)) and sections 201.40 and 201.41 of 
the regulations (9 CFR 201.40, 201.41). 

Respondent has consented to, and complainant has recom- 
mended the issuance of this order. The order will be issued. 


ORDER 


1. Respondent shall cease and desist from violating the 
act and the regulations in the manner set forth in the Find- 


ings of Fact. 


2. Respondent shall deposit the gross proceeds received 
from the sale of livestock handled on a commission or agency 
basis in a separate bank account designated as “Custodial Ac- 
count for Shippers’ Proceeds’, and maintain such account in 
accordance with the provisions of section 201.42 of the regu- 
lations under the act. 


3. Respondent’s registration under the act is suspended, 
beginning on the effective date of this order, for a period of 
30 days and thereafter until such time as respondent demon- 
strates that he is no longer insolvent. At the request of the 
respondent, when he makes such a showing, a supplemental 
order will be issued in this proceeding terminating this sus- 
pension after the 30-day period. 

This order shall become effective on the sixth day after 
service and copies hereof shall be served upon the parties. 


(No. 7057) 


E. A. WHITE FRUIT Co. v. JOSEPH NORTHWEST. PACA Docket 
No. 7702. Decided March 2, 1961. 


Petition for Reconsideration—Dismissal 


The order of Deeember 15, 1960, is supported by the evidence and the law 
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applicable thereto. Complainant’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued December 15, 1960, awarding reparation to 
complainant in the sum of $47.88, with interest. This order 
was served upon complainant on December 20, 1960. On Jan- 
uary 9, 1961, complainant filed, in effect, a petition for recon- 
sideration of the order of December 15, 1960. This order was 
stayed by order dated January 12, 1961, pending the issuance 
of a further order herein. 

Complainant contends that the Findings of Fact in the order 
of December 15, 1960, do not conform to the actual facts as 
he saw them and that many of the more important facts are 
not mentioned in either the Findings of Fact or the Conclu- 
sions. In particular, complainant points out that no reference 
is made in the order to the report of a personal investigation 
of complainant’s claim made by an employee of the Depart- 
ment. 

In the preparation of the order it was impractical to state in 
detail all or even a major part of the voluminous evidence 
submitted by the parties. Nevertheless, all of the evidence was 
carefully considered in determining the issues involved. We 
have reconsidered the order of December 15, 1960, in the 
light of complainant’s comments, and, in our opinion, it is 
supported by such evidence and the law applicable thereto. 

Accordingly, the petition for reconsideration is dismissed 
without prior service upon respondent and the stay order is 
vacated. The reparation awarded in the order of December 
15, 1960, shall be paid within 30 days from the date of this 
order. 


Copies hereof shall be served upon the parties. 


(No. 7058) 


HUNT’s BEST STRAWBERRY MARKET v. HUMBOLDT Foops, INC. 
PACA Docket No. 7845. Decided March 3, 1961. 
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Failure to Reject—Acceptance—Liability 
Since respondent did not notify complainant that the shipment was being 
rejected, respondent accepted the shipment and is liable to complainant 
for the contract price. 
Mr. A. B. Crow, of Franklin, Kentucky, for complainant. Senter & Senter, 
of Humboldt, Tennessee, for respondent. Mr. William W. Bargeron, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed on December 7, 1959, 
complainant seeks to recover from respondent the sum of $1,- 
216.85, which is alleged to be the balance of the total pur- 
chase price of two truckloads of green snap beans sold to re- 
spondent on or about July 1, 1959, without any designation of 
grade, at an agreed price of $1.37 per bushel, delivered Hum- 
boldt, Tennessee. 


A copy of the Department’s report of investigation was served 
upon complainant on January 18, 1960. A copy of the report 
of investigation and a copy of the formal complaint were served 
upon respondent on the same date. Respondent filed an answer 
to the formal complaint on February 3, 1960. 


Respondent alleges in the answer that the contract specified 
that the beans were to be of the grade “4 sieve and down,”; 
that the contract price, delivered, was 4 cents per pound; that 
many of the beans shipped by complainant pursuant to this 
contract were not of the grade specified by the contract; that 
complainant was notified of this fact and authorized respond- 
ent to do the best respondent could with the beans on behalf 
of complainant; that it was reasonable and necessary for re- 
spondent to dump 27,750 pounds of the beans; and that re- 
spondent made proper settlement with complainant by paying 
to him the agreed price of 4 cents per pound for 35,425 pounds 
of beans which were processed, plus $250 extra. 


An oral hearing was held at Humboldt, Tennessee, on May 
12, 1960. Both parties were represented by counsel. Seven 
witnesses testified for respondent. Complainant and three other 
witnesses testified for complainant. Both parties filed proposed 
findings of fact, conclusions, and order, together with a brief. 
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FINDINGS OF FACT 


1. Complainant is an individual, J. A. Hunt, doing business 
as Hunt’s Best Strawberry Market, whose post office address 
is Route 4, Franklin, Kentucky. 


2. Respondent, Humboldt Foods, Inc., is a corporation whose 
post office address is Box 180, Humboldt, Tennessee. At the 
time of the transaction involved in this proceeding, respondent 
was licensed under the act. 


3. On July 2, 1959, in the course of interstate commerce, 
complainant agreed to sell and respondent, through its presi- 
dent, L. H. Herndon, agreed to buy two truckloads of green 
beans, Grade B, Tenderbest variety, 60 percent 4 sieve and 
down, at a price of $1.37 per bushel, delivered Humboldt, 
Tennessee. 


4. On or about July 2, 1959, two truckloads of green beans, 
consisting of 63,175 pounds or 2,105 bushels, were shipped 
from Franklin, Kentucky, arriving at respondent’s place of 
business, Humboldt, Tennessee, on the morning of July 3, 1959, 
at approximately 8 a.m. 


5. Respondent unloaded both truckloads of beans and signed 
trucker’s bills without noting thereon any protest or material 
change in the original contract. 


6. Respondent did not notify complainant that it rejected 
the two truckloads of green beans and a Federal inspection was 
not made of said beans. 


7. Approximately 27,500 pounds of the beans were dumped 
by respondent. 


8. Respondent paid complainant $1,667 on or about July 9, 
1959, which sum complainant credited to respondent’s account. 


9. The formal complaint was filed on December 7, 1959, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


The first issue presented for decision herein relates to the 
terms of the sale entered into between the parties on July 
2, 1959, with respect to the grade or quality of the beans to 
be delivered to respondent by complainant pursuant to such 
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contract. In this connection, it appears that the following events 
played a part in the negotiations leading up to the contract: On 
or about July 1, 1959, Colonial Cannery, Inc., of Independence, 
Louisiana, bought a quantity of green beans from complainant 
and had them processed at respondent’s plant in Humboldt, 
Tennessee. While these beans were being processed, respond- 
ent’s president, L. H. Herndon, approached Charles Sinagra, 
of Colonial Cannery, Inc., and inquired of Sinagra regarding 
the possibility of respondent’s purchasing beans similar to 
those being processed for Colonial Cannery, Inc. Sinagra told 
Herndon that he had bought the beans from complainant at 
$1.37 per bushel, delivered Humboldt, Tennessee, and that it 
was his (Sinagra’s) opinion that complainant still had beans 
of like quality for sale. Following this conversation, Herndon 
telephoned complainant and arranged for two truckloads of 
beans to be delivered to respondent at Humboldt. 


It is at this point that the issue concerning grade arises, 
for while it appears that respondent wanted beans similar 
to those purchased by Sinagra from complainant and processed 
at Humboldt for Colonial Cannery, Inc., there is some con- 
fusion as to the exact quality of these beans. Testifying at 
the oral hearing, complainant J. A. Hunt agreed that he had 
sold Colonial Cannery, Inc., a grade B bean, 50 to 60 percent 
4 sieve and down, and that he had told Herndon, in the course 
of the telephone conversation on July 2, that the beans which 
complainant was sending in response to Herndon’s order of 
that date would measure up to these standards. Herndon, 
testifying at the oral hearing on this point, stated: 


“Then, I told him what I wanted, and he said, ‘I can 
supply you with a bean that will make 60 to 65 percent 
four sieve and down’... .” 


Charles Sinagra, testifying at the hearing for complainant, 
stated on cross-examination that he had bought his beans from 
complainant with the understanding that they would be grade 
B or better. Sinagra also stated, however, in substance, that 
he was uncertain of the tolerance allowed under grade B with 
respect to sieve size. 


We are convinced from the evidence before us, that com- 
plainant agreed to sell respondent a grade B bean, 60 percent 
4 sieve and down, and while it is not possible to equate ex- 
actly the terms of this contract with the Federal grade stand- 
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ards for snap beans for processing (7 CFR 51.3240 e¢ seq.), 
we think that the intentions of the parties here are apparent 
and should be given effect. 

We are confronted at this juncture with another issue in 
the proceeding, namely: What was the price which the parties 
agreed on? Herndon, testifying for respondent corporation, 
stated that the agreed price was 4 cents per pound, delivered 
Humboldt, Tennessee, while complainant testified that the agreed 
price was $1.37 per bushel, delivered Humboldt. Charles Sina- 
gra, of Colonial Cannery, Inc., testifying with respect to this 
issue, said that he told respondent’s president, Herndon, at 
the time that Herndon made inquiries concerning the availa- 
bility of beans similar to his, that he (Sinagra) was paying 
complainant $1.37 a bushel, delivered Humboldt. While there 
is a paucity of evidence supporting either side of this issue, 
we think that the parties agreed upon $1.37 per bushel, de- 
livered Humboldt, Tennessee, as the contract price, and it is 
so concluded. 

The next question to be resolved concerns the performance 
of the parties under the contract. Respondent, testifying 
principally through its president, L. H. Herndon, stated that 
the beans on arrival at Humboldt were run through sorting 
machines; that these machines were set at the factory to 
accept only a bean of 4 sieve size or smaller; that the ma- 
chine could not be adjusted by the purchaser; and that these 
machines rejected some 27,500 pounds of beans as a result. 
In the course of the hearing, evidence was admitted to show 
that tenderness, as well as the size of the bean, was a factor 
to be considered in the processing of beans for freezing. Part 
of respondent’s objections to the beans delivered by com- 
plainant was based upon the alleged toughness or over-maturity 
of some of the beans. 

It is admitted, without dispute, that complainant delivered 
to respondent 63,175 pounds of green, or snap, beans. Under 
the terms of the contract between the parties, 60 percent of 
these beans were required to meet the test of being size 4 sieve 
and down. Respondent takes the position that 27,500 pounds 
of beans from the total of 63,175 pounds shipped by complain- 
ant failed to pass this test; that the remaining beans were 
less, by weight, than 60 percent of the total of 63,175; and 
that the contract between the parties was therefore breached 
by complainant. 
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Other evidence appears in the record, however, tending to 
show that some of the 27,500 pounds of beans to which re- 
spondent refers may not have been a part of the two truck- 
loads sold by complainant but were actually a part of the 
beans discarded the preceding day in the course of processing 
Sinagra’s truckload, which were left on the floor around the 
sorting machines and which thereafter became mixed and 
commingled with those beans discarded by the sorting ma- 
chines from the two loads involved in this proceeding. In any 
event, the evidence is far from clear on this point, and we are 
inclined to think, and do so conclude, that respondent got 
what the contract called for and has failed to prove a breach 
of contract in this respect by complainant. 


Respondent, in its brief, argues that the beans involved 
herein cannot be held to have been accepted by respondent 
merely by the fact that they were unloaded at destination, 
but takes the position that the unloading was a prerequisite 
to an adequate inspection. We do not think it necessary to de- 
cide the question of acceptance on this point, since the fact 
remains that respondent failed to reject the load to com- 
plainant. It appears that respondent’s president, Herndon, and 
its plant foreman, Tom Robinson, may have voiced some con- 
cern to complainant regarding the alleged over-maturity of 
the beans, but mere complaints regarding a shipment cannot 
be, and is not here, considered to be a rejection. United Pack- 
ing Co. v. Connecticut Celery Co., 16 A.D. 810. It is, there- 
fore, considered that respondent accepted the beans and be- 
came liable for the contract purchase price of $2,883.85, less 
provable damages sustained as the result of any breach of 
contract by complainant. Since no breach of contract has 
been established against complainant, there can be no ques- 
tion of damages, so that respondent remains liable for the 
entire contract price of $2,883.85, less $1,667 already paid 
to complainant, or a balance of $1,216.85. Respondent’s failure 
to pay this sum is a violation of section 2 of the act, for which 
reparation should be awarded to complainant, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,216.85, with interest 
thereon at the rate of 5 percent per annum from August 1, 
1959, until paid. 
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The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 7059) 


STEEL CITY FRUIT Co., INC. v. YECKES-EICHENBAUM, INC. PACA 
Docket No. 7826. Decided March 14, 1961. 


Suitable Shipping Condition Warranty—Damages 


Respondent is ordered to pay to complainant the balance of the purchase 
price less the amount of damages suffered by respondent as a result 
of a breach of the suitable shipping condition warranty on the part of 
complainant. . 


Mr. A. N. Brockway, of Pittsburgh, Pennsylvania, for complainant. Hersh- 
copf, Graham & Ornstein, of New York, New York, for respondent. Mr. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed on October 22, 1959, 
complainant seeks reparation against respondent in connection 
with the sale and delivery to respondent of a carload of Ari- 
zona lettuce in March 1959. Complainant claims damages in 
the sum of $740.01, representing the unpaid balance of the 
agreed purchase price. 


A copy of the complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on November 9, 1959. On the same date, a copy of 
the report of investigation was served upon complainant. Re- 
spondent’s answer to the complaint was filed on December 
17, 1959. 


Respondent admits the contract as alleged by complainant 
except that the agreement was oral and specified the condi- 
tion of the commodity at Pittsburgh where it was located when 
purchased. As a separate defense, respondent alleges that the 
contract called for lettuce of excellent quality; that upon 
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arrival at Jersey City, New Jersey, the lettuce failed to grade 
U.S. No. 1 because of excessive decay and tipburn; that the 
lettuce was not in suitable shipping condition; and that in ac- 
cordance with complainant’s instructions, respondent sold the 
lettuce for whom it may concern and sent an account sales 
to complainant. Respondent also avers that complainant failed 
to notify respondent that the car of lettuce was not pre-cooled 
at Yuma, Arizona, and that it had been inspected at Pittsburgh 
by a private inspection agency. 

An oral hearing was held at respondent’s request at New 
York, New York, on September 27, 1960. Complainant was 
not represented at the hearing, but submitted the depositions 
of Joseph S. Leone, Jr., and Lewis Barkowitz, which were re- 
ceived in evidence. The five exhibits attached to the formal 
complaint as well as a letter dated April 13, 1960, addressed 
to complainant’s representative by H. A. Sides, Manager, 
Freight Claims, Pennsylvania Railroad Co., were also received 
in evidence without objection. Respondent was represented at 
the hearing by counsel and Mark S. Yeckes, Ben Goldsamt, and 
Sidney S. Glatzer testified for respondent. Complainant filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Steel City Fruit Co., Inc., is a corporation 
whose address is 21st Street at Penn Avenue, Pittsburgh, 


Pennsylvania. 


2. Respondent, Yeckes-Eichenbaum, Inc., is a corporation 
whose address is 335 Washington Street, New York, New York. 
At the time of the transaction involved in this proceeding, re- 
spondent was licensed under the act. 


3. On March 17, 1959, in the course of interstate com- 
merce, complainant sold to respondent 700 cartons of Pasque 
brand lettuce, two dozen size, contained in car ART 51829 
then on track at Pittsburgh, Pennsylvania, for shipment to re- 
spondent at the Jersey City Ball Grounds, Jersey City, New 
Jersey, at the agreed price of $1.60 per carton, f.o.b. Yuma, 
Arizona, plus 15¢ per carton vacuum cooling, as well as all 
freight, ice or any other charges, making a total invoice price 
of $1,225. The contract between the parties was negotiated by 
a broker, Ben Goldsamt, 204 Franklin Street, New York, New 


York. 
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4. On March 10, 1959, at 10:45 a.m., car ART 51829 was 
federally inspected at shipping point in Yuma, Arizona, at 
which time the quality, condition and grade of the lettuce 
was certified as follows: 


“Quality and condition: Lettuce fresh, crisp and fairly 
well trimmed. Outer leaves light green to good green 
color. Average 59% hard, 36% firm, 5% fairly firm. 
Defects within tolerance. No decay. 


“Grade: U.S. No. 1 Standard Pack. Meets Canadian im- 
port requirements.” 


5. Car ART 51829, which was shipped from Yuma, Ari- 
zona, on March 10, 1959, was pre-cooled in transit at Tolle- 
son, Arizona, and arrived at Pittsburgh, Pennsylvania, at 7:25 
p.m. on March 16, 1959, where it was inspected on track by 
R. J. Clark on March 17, 1959. Clark’s certificate evidencing 
this inspection contains the following statement as to quality 
and condition: 


“Lettuce shows fairly good color and appearance. Stock 
from fresh crisp well trimmed fairly well to well 
headed. Most cartons show few heads to 10% soft 
and leafy. Balance heads are hard few firm. An occa- 
sional head to 5% tip burnt and discolored. No decay 
noted.” 


6. On March 17, 1959, complainant ordered car ART 51829 
reconsigned to respondent at Jersey City, New Jersey. In a 
letter to complainant’s representative dated April 13, 1960, 
the carrier furnished the following transportation record on 
this car: 


“The car was reconsigned from Pittsburgh on March 
17, 1959, at 2:30 p.m. This diversion would contem- 
plate third morning delivery at New York on March 
20. On the 18th, at 11:30 a.m. car was diverted to 
Ball Grounds at Jersey City. On the 19th, at 3:44 
p.m. previous orders were cancelled and car was di- 
verted to the Great A & P Tea Company, at Newark. 
The car arrived Harsimus Cove at 10:00 p.m., on 
March 19th, but before Newark diversion could be 
accomplished orders were again cancelled and car di- 
verted to Jersey City Ball Grounds, where it was placed 
at 1:00 p.m. on March 20. At 10:10 a.m., on March 
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21 car was ordered to Pier 28 for half unload for the 
market of the 23rd. At 10:15 p.m., on March 22 bal- 
ance of car was ordered unloaded and this was ac- 
complished.” 


7. On March 20, 1959, at 1 p.m., a federal inspection re- 
stricted to the product and lading in the doorway and the 
upper two layers of four stacks in each end of car ART 51829 
was made at destination in Jersey City, New Jersey. The certi- 
ficate covering this inspection shows the temperature of the 
lettuce at top and bottom to be 37° and sets forth the quality, 
condition and grade of the lettuce as follows: 

“Quality: Fairly well trimmed, wrapper leaves fairly 
good green color. Generally hard or firm. Grade defects 
average 6% mostly broken midribs. 


“Condition: Mostly fresh and crisp. From 1 to 4 heads 
per box, average 8% damage by tipburn. Decay ranges 
1 to 8 heads per box, average approximately 20% 
Bacterial Soft Rot, mostly in early stages, many ad- 
vanced stage, affecting compact portion of head. 


“Grade: Now fails to grade U.S. No. 1 only account 
excessive tipburn and decay.” 


8. On March 20, 1959, respondent wired complainant the 
results of the restricted federal inspection and concluded with 
the following remarks: 


“THIS WAS REPRESENTED AS REAL GOOD 
CAR LETTUCE. FAILS GRADE USONE ACCOUNT 
EXCESSIVE TIPBURN AND DECAY. PLEASE AD- 
VISE DISPOSITION IMMEDIATELY, ART 51829.” 


Complainant’s telegram in reply to respondent, dated March 

20, 1959, stated in part: 
“DID NOT PURCHASE GRADE AND DID NOT 
SELL GRADE ... YOU HAVE CLAIM AGAINST 
CARRIER FOR DELAY THIS CAR DUE YOUR 
MARKET THURSDAY NO USE LETTING THIS 
CAR SET SELL TO BEST ADVANTAGE FOR 
WHOM IT MAY CONCERN.” 


9. On March 23, 1959, respondent resold the car of lettuce 
at New York, New York, and mailed to complainant an account 
sales, together with its check for the net proceeds totalling 
$484.99. 








246 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 20 A.D. 242 


10. The formal complaint was filed October 22, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The carrier’s record of transportation on car ART 51829 
from the time of reconsignment at Pittsburgh to the time 
of unloading at Pennsylvania Produce Terminal, Pier 28, New 
York City, is undisputed by the parties. It appears from this 
record that at 3:44 p.m. on March 19, 1959, while the car was 
in transit to Jersey City, New Jersey, respondent ordered 
the car diverted to The Great A & P Tea Company at New- 
ark, New Jersey. It appears further that before the Newark 
diversion could be accomplished respondent ordered the car 
diverted to the Ball Grounds at Jersey City, New Jersey. 
This is essentially a holding and unloading yard maintained 
by the Pennsylvania Railroad Co. These diversions by respond- 
ent constituted an acceptance of the shipment within the 
meaning of section 46.2(s) of the regulations (7 CFR 46.2(s)). 
We have held on many occasions that a buyer’s act of divert- 
ing a shipment is an exercise of dominion over the shipment 
sufficient to constitute acceptance, even where there has been 
a breach of contract by the seller. Prentice Packing & Cold 
Storage -Co., Inc. v. Sechter Co., Inc., 1 A.D. 544; George 
Covert v. National Produce Company, 8 A.D. 557; Jackson 
Produce Co. v. Hyman Goldsamt & Co., 18 A.D. 910; Baltes 
Potato Co, v. I. Kallish & Sons, 18 A.D. 1301. 


Having accepted the car of lettuce, respondent is liable to 
complainant for the unpaid balance of the purchase price of 
the shipment, less any damages sustained as a result of breach 
of contract on the part of complainant. A. A. Corte & Sons 
v. J. Lerner & Son, 14 A.D. 320; Howard P. Dunlap v. Israel 
Klein, 17 A.D. 992. Any such claimed breach of contract and 
the extent of damages caused thereby must be affirmatively 
proved by respondent. 

Respondent first contends it would not have purchased car 
ART 51829 had complainant disclosed that the shipment was 
vacuum cooled at Tolleson, Arizona, rather than at shipping 
point in Yuma, Arizona, or had complainant divulged the re- 
sults of the independent inspection made at Pittsburgh by R. 
J. Clark. The question of vacuum cooling at the Arizona ship- 
ping point appears irrelevant and immaterial since the sale 
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here was made on the basis of the quality and condition of 
the lettuce at Pittsburgh on March 17, 1959, rather than at 
Arizona on some date in the past. As to Clark’s inspection at 
Pittsburgh, the broker testified that at the time of sale he 
made no inquiry of complainant as to any inspection made 
or to be made and that “When a man says that it is really 
good quality, I don’t bother to ask him if he has any other 
inspection.” It seems clear from the broker’s testimony that 
having been assured as to the quality of the lettuce, he was 
not interested in any inspection which may have been made. 
Furthermore, it does not appear that respondent asked about 
any inspection. 

There is no dispute between the parties herein regarding 
the fact that the transaction of March 17, 1959, was an f.o.b. 
sale, by description, of the lettuce contained in car ART 51829. 
The contract was negotiated over the telephone between Lewis 
Barkowitz, for complainant, and Mark S. Yeckes, executive 
vice-president of respondent, by a broker, Ben Goldsamt. The 
evidence established that the contract between the parties 
specified no particular grade of lettuce. Barkowitz testified 
that he told the broker the lettuce was of good quality and 
in good condition at Pittsburgh. The broker testified, how- 
ever, that the lettuce was described by Barkowitz as “really 
good quality”. It is the broker’s position that this descrip- 
tion constituted a warranty of U.S. No. 1 grade or US. 
Fancy. The evidence reads in part as follows: : 


“Mark Yeckes called me and complained bitterly about 
the car of Pasque lettuce, ART 51829. At the time he 
bought the car I told him not to worry about it as you 
had told me it was a really good car.” 


Although there is some dispute as to the exact words used, 
we conclude that at the very least complainant represented 
the lettuce to be of good quality and in good condition at 
Pittsburgh on March 17, 1959. Weinstein & Co., Inc. v. Altman 
& Swartz, 13 A.D. 623. It is further concluded from the private 
inspection made at Pittsburgh that the lettuce met such repre- 
sentation. 


Since the contract was on an f.o.b. basis, there was also 
an implied warranty that the lettuce would be in suitable con- 
dition at the time of sale. As defined in section 46.24(k) of 
the regulations (7 CFR 46.24(k)), the term “suitable shipping 
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condition”, in connection with a rolling or tramp car, means 
that the commodity at the time of sale is in a condition which, 
if the shipment is handled under normal transportation serv- 
ice and conditions, will assure delivery without abnormal de- 
terioration at the destination specified in the contract of sale. 
Respondent takes the position that this warranty was breached 
by the arrival of the lettuce in Jersey City with an average 
of 8% tipburn and an average of approximately 20% Bac- 
terial Soft Rot mostly in early stages, many in advanced stages, 
affecting the compact portion of the head. We agree that the 
deterioration was abnormal under the circumstances. Basil Co. 
v. Samuel P. Mandell Co., 12 A.D. 1198. It is concluded that 
the lettuce was not in suitable shipping condition on March 
17, 1959. 


As the moving party, respondent has the burden of proving 
by a preponderance of the evidence not only the breach of 
contract but also the damages sustained. The general measure 
of damages for breach of warranty is the difference between 
the market value of the produce actually delivered at the time 
and place of delivery to the buyer and the market value the 
produce would have had at that time if it had been as war- 
ranted. Corte & Sons v. Lerner & Son, 14 A.D. 320. It is un- 
disputed that the contract called for Jersey City, New Jersey, 
as the place of delivery, and the carrier’s transportation rec- 
ord shows that the car became available for unloading at the 
Jersey City Ball Grounds no later than 1 p.m. on Friday, March 
20, 1959. On March 23, 1959, the first market day thereafter, 
respondent sold the lettuce in New York, New York. Neither 
party offered in evidence the account sales, or a copy thereof, 
but the details can be assembled from various documents of 
record, including the report of investigation. It appears that 
the lettuce was sold promptly at prices ranging from $1.75 to 
$2.75 per carton, mostly $2.25 to $2.50. Sidney S. Glazer, 
respondent’s traffic manager, testified at the hearing that 
572 cartons were sold at $2.50 each. The gross proceeds were 
$1,687.25; the expenses listed were $14.56 and $79.24 for 
cartage; $7.50 for sorting, $17 for inspection, $915.23 for 
freight, and $168.73 for commission; and the net proceeds 
were $484.99. 


The federal market news service report issued for March 
23, 1959, at New York shows that Arizona lettuce, 2 dozen 
size, of good merchantable quality and condition, sold in job- 
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bing quantities at $3 to $3.25 per carton. It has been held 
that in the absence of other evidence the lowest jobbing 
prices at destination will be considered as evidence of car- 
lot market value at that point. McDonnell & Blankfard vy. I. 
Kallish & Sons, 17 A.D. 201. Using the lowest jobbing price 
of $3, the 700 cartons would have had a market value of 
$2,100, or $412.75 more than the gross proceeds realized by 
respondent on the resale in New York. In addition, respondent 
incurred allowable expenses for cartage and sorting of $101.30, 
resulting in total damages sustained by respondent of $514.05. 
Respondent is not entitled to any commission on the resale 
in the absence of an agreement to that effect. Nor is respond- 
ent entitled to recover the cost of the federal inspection which 
it ordered because this was for the purpose of securing evi- 
dence to prove the breach of contract. Mendelson-Zeller Co. v. 
Nelson & Sons, 15 A.D. 425. 

In accordance with the foregoing it is concluded that re- 
spondent is liable to complainant for the unpaid balance of 
the purchase price, $740.01, less the damages of $514.05 sus- 
tained by respondent, or $225.96. The failure of respondent 
to pay this amount to complainant is in violation of section 
2 of the act. Reparation should be awarded to complainant in 
the amount of $225.96, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $225.96, with interest, thereon 
at the rate of 5 percent per annum from April 1, 1959, until 
paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 7060) 


BAUMEL & KURTZ v. TRUJILLO BRos. PACA Docket No. 8160. 
Decided March 17, 1961. 
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Failure to Pay—Defense Inadequate 


Since there is no evidence of a breach of the contract on the part of com- 
plainant, respondent is ordered to pay to complainant the contract price. 


Mr. T. C. Curry, Grower-Shipper Vegetable Association, Salinas, California, 
for complainant. Respondent pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on August 11, 1960, com- 
plainant seeks an award of reparation in the amount of $1,451, 
alleged to be the purchase price of two truckloads of potatoes 
sold and delivered to respondent in May 1960. 


A copy of the formal complaint was served upon respondent 
by regular mail to its last known address on September 23, 
1960. A copy of the Department’s report of investigation was 
sent to respondent on November 21, 1960. It was returned 
unclaimed and was resent by regular mail on December 6, 
1960. A copy of the report of investigation was served upon 
complainant’s representative on October 24, 1960. Respond- 
ent’s answer, dated September 29, 1960, was received on Octo- 
ber 4, 1960, and was, in effect, a general denial of liability. 


An oral hearing was not requested by the parties and the 
issues are determined in accordance with the shortened method 
of procedure provided for in section 47.20 of the rules of 
practice. Pursuant to such procedure, complainant requested 
that its complaint and attached exhibits be considered as its 
opening statement, Respondent did not file an answering state- 
ment. 


CONCLUSIONS 


1. Complainant is a partnership composed of Joseph A. 
Baumel and Herman J. Kurtz, doing business as Baumel & 
Kurtz, whose address is P. O. Box 526, Bakersfield, California. 


2. Respondent is a partnership composed of J. A. Trujillo 
and J. M. Trujillo, doing business as Trujillo Bros., whose 
address is 720 East Overland Street, El Paso, Texas. At the 
time of these transactions, respondent was icensed under the 
act. 
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3. On or about May 18 and May 23, 1960, in the course 
of interstate commerce and by oral contracts, complainant 
sold to respondent two truckloads of potatoes, as follows: May 
18, 1960, 420 bags U.S. No. 1, Size B, White Rose potatoes, 
at $1.70 per bag, or a total of $714; May 23, 1960, 320 bags 
U.S. No. 1, Size B, White Rose potatoes at $1.60 per bag, 
and 100 bags U.S. No. 2, Size B, White Rose potatoes at $2.25 
per bag, or a total of $737, making a total invoice price for the 
two loads of $1,451, f.o.b. California shipping point. 


4. Complainant shipped on May 18 and May 23, 1960, 
from Bakersfield, California, to respondent at El Paso, Texas, 
two truckloads of potatoes pursuant to the contracts referred 
to in Finding of Fact 3. 


5. Respondent accepted the two loads of potatoes upon ar- 
rival at destination, but has since failed, neglected and refused 
to pay complainant the agreed purchase prices totaling $1,451. 


6. The formal complaint was filed on August 11, 1960, 
which was within 9 months after accrual of the causes of 


action. 


CONCLUSIONS 


Respondent’s answer to the formal complaint consists of a 
letter to the Department, dated September 29, 1960, in which 
respondent indicates that it had trouble with the potatoes and 
that complainant offered an allowance of 10 cents per bag, 
which respondent felt was not enough. Attached to respond- 
ent’s answer was a copy of an inspection certificate showing 
a Federal inspection was made of about 420 bags of potatoes 
stacked at respondent’s place of business on May 27, 1960. 
While the potatoes appeared to be Californis potatoes, there 
is nothing which definitely establishes that the potatoes in- 
spected were the same potatoes shipped to respondent by com- 
plainant. The inspection appears to cover only 420 bags of 
potatoes or about one-half the number of bags which respond- 
ent received from complainant. Moreover, the potatoes were 
stacked at respondent’s place of business and there is no evi- 
dence to show how long they had been there or under what 
conditions. The inspection certificate does report temperature 
of various stacks, 55° F. 


The foregoing is hardly sufficient to constitute an adequate 
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defense for respondent’s failure to pay for the potatoes in- 
volved herein; and in any event, respondent has failed to 
submit any evidence of the damage allegedly sustained by it. 
Having accepted the potatoes, respondent is liable to complain- 
ant for the purchase price thereof, less any damage respond- 
ent can prove it sustained as a result of a breach of the con- 
tract on the part of complainant. Since there is no evidence 
to establish a breach of the contract by complainant and no 
evidence of the damage, if any, sustained by respondent, it 
is concluded that respondent is indebted to complainant for 
the total purchase price of the two truckloads of potatoes 
amounting to $1,451. Respondent’s failure to pay complainant 
the latter amount was in violation of section 2 of the act,’ 
Complainant should be awarded reparation, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $1,451, with interest 
thereon at the rate of 5 percent per annum from June 1, 1960, 
until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 


(No. 7061) 


R. G. JAMES v. CAL-MEX CORPORATION AND/OR A. W. BEEGEL. 
PACA Docket No. 8045. Decided March 17, 1961. 


Reopening After Default 


The order of August 4, 1960, is vacated and respondent Beegel’s default in 
the filing of an answer is set aside. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER AND REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a de- 
fault order was issued August 4, 1960, awarding reparation to 
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complainant against respondents. An order denying respond- 
ent Beegel’s motion to reopen after default was issued De- 
cember 15, 1960, and his petition to reconsider the order of 
December 15, 1960, was dismissed February 27, 1961. On 
March 14, 1961, respondent Beegel requested further recon- 
sideration. This request is being considered because of the 
circumstances and the unusual nature of the issues presented 
at this stage of the proceeding. 

The orders of December 15, 1960, and February 27, 1961, 
denying respondent Beegel’s request to reopen his default in the 
filing of an answer, were restricted to the narrow issue of 
whether such respondent’s failure to file an answer was inad- 
vertent or the result of a misunderstanding of the procedural 
requirements of this proceeding. The amounts of reparation 
involved herein and in Sinoloa Valley Distributors, Inc. v. A. 
W. Beegel, PACA Docket No. 8035, a companion proceeding 
on the issue of reopening after default, are relatively large and 
absent a removal of the default respondent Beegel would have 
little practical opportunity for a determination on the merits 
because of the statutory requirements for perfecting an ap- 
peal. See section 7(c) of the act (7 U.S.C. 499g(c)). More- 
over, such respondent’s proposed answer states a good defense, 
if proved. Upon further study it is concluded that this respond- 
ent’s default in the filing of an answer herein should be set 
aside without prior service of his petition for reconsideration 
upon complainant. 

It is recognized that the procedural issue presented herein 
has delayed this proceeding and the matter should proceed 
promptly. Also, it is felt that under the circumstances the 
complainant should not suffer the expense and inconvenience 
of prosecuting his claim at an oral hearing held at respondent 
Beegel’s place of business. Respondent, in his request for further 
reconsideration filed March 14, 1961, waived the provisions of 
the act and the rules of practice with respect to the place of 
hearing (see section 6(c) of the act and section 47.15(c) of 
the rules of practice) and agreed that the hearing may be 
held at any place to be designated. Therefore, the oral hearing 
herein, if any, should be held at complainant’s place of busi- 
ness unless the parties agree otherwise. 

Accordingly, the order of August 4, 1960, is hereby vacated 
and respondent Beegel’s default in the filing of an answer in 
this proceeding is set aside. The proposed answer attached to 
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this respondent’s petition for reconsideration filed January 
11, 1961, is hereby ordered filed. A copy of the answer shall 
be served upon complainant. 


Copies hereof shall be served upon the parties. 


(No. 7062) 


SINALOA VALLEY DISTRIBUTORS, INC. v. A. W. BEEGEL, PACA 
Docket No. 8035. Decided March 17, 1961. 


Reopening After Default 


The order of August 4, 1960, is vacated and respondent’s default in the 
filing of an answer is set aside. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER AND REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seqg.), a 
default order was issued August 4, 1960, awarding reparation 
to complainant against respondent. An order denying respond- 
ent’s motion to reopen after default was issued December 15, 
1960, and his petition to reconsider the order of December 
15, 1960, was dismissed February 27, 1961. On March 14, 1961, 
respondent requested further reconsideration. This request 
is being considered because of the circumstances and the un- 
usual nature of the issues presented at this stage of the pro- 
ceeding. 


The orders of December 15, 1960, and February 27, 1961, 
denying respondent’s request to reopen his default in the fil- 
ing of an answer, were restricted to the narrow issue of 
whether respondent’s failure to file an answer was inadvertent 
or the result of a misunderstanding of the procedural require- 
ments of this proceeding. The amounts of reparation involved 
herein and in R. G. James v. Cal-Mex Corporation and/or A. 
W. Beegel, PACA Docket No. 8045, a companion proceeding 
on the issue of reopening after default, are relatively large 
and absent a removal of the default respondent would have 
little practical opportunity for a determination on the merits 
because of the statutory requirements for perfecting an ap- 
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peal. See section 7(c) of the act (7 U.S.C. 499g(c)). More- 
over, respondent’s proposed answer states a good defense, if 
proved. Upon further study it is concluded that respondent’s 
default in the filing of an answer herein should be set aside 
without prior service of respondent’s petition for reconsidera- 
tion upon complainant. 

It is recognized that the procedural issue presented herein 
has delayed this proceeding and the matter should proceed 
promptly. Also, it is felt that under the circumstances the 
complainant should not suffer the expense and inconvenience 
of prosecuting its claim at an oral hearing held at respond- 
ent’s place of business. Respondent, in his request for further 
reconsideration filed March 14, 1961, waived the provisions 
of the act and the rules of practice with respect to the place 
of hearing (see section 6(c) of the act and section 47.15(c) 
of the rules of practice) and agreed that the hearing may 
be held at any place to be designated. Therefore, the oral 
hearing herein, if any, should be held at complainant’s place 
of business unless the parties agree otherwise. 

Accordingly, the order of August 4, 1960, is hereby vacated 
and respondent’s default in the filing of an answer in this 
proceeding is set aside. The proposed answer attached to re- 
spondent’s petition for reconsideration filed January 11, 1961, 
is hereby ordered filed. A copy of the answer shall be served 
upon compainant. 


Copies hereof shall be served upon the parties. 


(No. 7063) 


M. J. DUER & Co., INC. v. ROTHMAN PICKLE PRopUCTS, INC. 
PACA Docket No. 8221. Decided March 20, 1961. 


Acceptance—Liability 


Respondent accepted the shipment and, since there was no breach of the 
contract on the part of complainant, respondent is liable for the balance 
of the contract price. 

Mr. W. J. Vaughan, of Onley, Virginia, for complainant. Respondent pro 
se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et 3seq.). In a formal complaint filed on October 6, 1960, com- 
plainant seeks an award of reparation in the amount of $300.- 
$0, which is alleged to be the unpaid balance of the sales price 
due complainant on 15 tons of cabbage sold to respondent 
by complainant on or about June 1, 1960. 


A copy of the formal complaint and a copy of the report 
of investigation prepared by the Department were served upon 
respondent on November 17, 1960. A copy of the report of 
investigation was served upon complainant on November 16, 
1960. Respondent filed an answer to the formal complaint on 
December 7, 1960, admitting the purchase of the 15 tons of 
cabbage from complainant on June 1, 1960. Respondent al- 
leges, however, that the cabbage shipped by complainant pur- 
suant to this contract was of poor quality and that, as a 
result, respondent’s buyer was granted an adjustment in the 
contract purchase price by complainant. 

Since the amount claimed in this proceeding is less than 
$500, the issues are determined in accordance with the short- 
ened procedure provided for in section 47.20 of the rules of 
practice. Pursuant to this procedure, complainant filed an open- 
ing statement and respondent filed an answering statement. 
Complainant did not file a statement in reply. 


FINDINGS OF FACT 


1. Complainant, M. J. Duer & Co., Inc., is a corporation 
whose address is Exmore, Virginia. 


2. Respondent, Rothman Pickle Products, Inc., is a corpora- 
tion whose address is 100 10th Avenue, East Northport, New 
York. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On June 1, 1960, in the course of interstate commerce, 
complainant agreed to sell, and respondent agreed to buy, 
15 tons of cabbage suitable for sauerkraut at a price, delivered 
East Northport, New York, of $60 per ton, for a total con- 
tract price of $900. 


4, On June 1, 1960, pursuant to the contract set forth above, 
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complainant shipped by truck from loading point in the State 
of Virginia to respondent at East Northport, New York, 15 
tons of cabbage meeting contract requirements. The shipment 
arrived at contract destination and was there accepted by 


respondent. 

5. The contract price of the cabbage involved herein is 
$900. Respondent has paid compainant $599.40 on account, 
leaving a balance due and owing of $300.60. 


6. The formal complaint was filed on October 6, 1960, 
which was within 9 months after the cause of action herein 


arose. 


CONCLUSIONS 


Respondent, in its answer to the formal complaint, admits 
the purchase of 15 tons of cabbage from complainant on June 
1, 1960, at $60 per ton. Respondent alleges, however, that com- 
plainant later agreed to reduce the contract price to $40 
per ton after being advised by respondent that the cabbage 
arrived at contract destination on June 2, 1960, in a condi- 
tion requiring extensive trimming prior to shredding, in vio- 
lation of an express warranty made by complainant to re- 
spondent at the time of sale, that the cabbage would be suitable 
for processing into sauerkraut. 

Complainant, in an opening statement signed by its presi- 
dent, M. J. Duer, admits that the cabbage sold to respondent 
was to be suitable for sauerkraut, but states that “. . . this 
disposition was made of cabbage by respondent.” Complain- 
ant, in its opening statement, denies that it ever agreed to 
accept any sum in full settlement that was less than the 
original contract price of $900. 

There is no question but that respondent accepted from com- 
plainant the shipment of cabbage involved herein. Respond- 
ent thereby became liable to complainant for the contract price 
of the shipment, less provable damages sustained by reason 
of a breach of contract on the part of complainant. Antigo 
Potato Brokerage Exchange v. W. R. Reed Co., Brokers, 18 
A. D. 859. The burden of proving both the breach and the 
resulting damages, by a preponderance of the evidence, rests 
upon respondent, the party alleging the breach of damages. 
Piazza Co. v. J. Bere Fruit Co., 13 A.D. 400. 
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The only evidence presented by respondent which has a 
bearing on the alleged breach of warranty is the language, 
contained in the answering statement, to the effect that the 
cabbage received from complainant was of poor quality and 
required extensive trimming “before being shredded.” 


It does not appear from the record that complainant sold 
respondent any specific grade or quality of cabbage, nor does 
it appear that there was any warranty given by complainant 
other than that the cabbage was fit for sauerkraut. It appears 
that the cabbage was used by respondent for this purpose. 
It is our conclusion, therefore, that respondent has failed to 
prove any breach of warranty on the part of complainant, 
and that respondent’s failure to prove the breach makes it 
unnecessary to consider the further question of damages. 


There is a suggestion in the record, originating with re- 
spondent, that a new contract was made between the parties 
regarding this shipment after the cabbage reached contract 
destination, whereby complainant agreed to accept less than 
the contract price of $60 per ton, delivered East Northport, 
New York, which price was agreed upon on June 1, 1960. The 
burden of proving, by a preponderance of the evidence, that 
a new contract was made between the parties in regard to 
the cabbage falls upon respondent. It is our opinion, and we 
so conclude, that respondent has failed to sustain this burden. 


Having accepted the cabbage and having failed to prove 
either a new contract or a breach of warranty by complainant, 
respondent is liable to complainant for the balance of the pur- 
chase price of the cabbage, or $300.60. Respondent’s failure 
to pay this sum to complainant is in violation of section 2 of 
the act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $300.60, with interest thereon 
at the rate of 5 percent per annum from July 1, 1960, until 
paid. 

The facts and circumstances set forth herein shall be pub- 
lished and copies hereof shall be served upon the parties. 
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(No. 7064) 


THOMAS J. MALONEY v. FRANK’S Foop FAIR, INC. AND/OR 
EDWARDS & SON. PACA Docket No. 8164. Decided March 21, 


1961. 


Acceptance—Liability 
Since respondent Frank’s Food Fair, Inc., accepted the shipment and failed 
to prove that complainant breached the contract, this respondent is 
liable for the balance of the purchase price. 
Complainant pro se. Broaddus, Epperly & Broaddus, of Martinsville, Vir- 
ginia, for respondent Frank’s Food Fair, Inc. Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on February 18, 
1960, and the formal complaint was filed on July 8, 1960. Com- 
plainant seeks an award of reparation in the sum of $137, 
which is alleged to be the unpaid balance due and owing on a 
quantity of potatoes sold and shipped to respondent Frank’s 
Food Fair, Inc., on August 24, 1959. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on September 19, 1960. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent Edwards & Son 
on September 13, 1960, and upon Frank’s Food Fair, Inc., on 
September 15, 1960. 

Respondent Frank’s Food Fair, Inc., filed an answer to the 
formal complaint on September 28, 1960, denying that any 
further payment was due complainant in connection with this 
transaction due to an adjustment in price granted by complain- 
ant to respondent Frank’s Food Fair, Inc., through the broker, 
Edwards & Son, the other respondent in this proceeding, who 
failed to file an answer to the formal complaint. 

Since the amount involved in this proceeding is less than 
$500, the issues are determined in accordance with the short- 
ened method of procedure provided for in section 47.20 of 
the rules of practice (7 CFR 47.20). Pursuant to this pro- 
cedure, complainant filed an opening statement and respondent 
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Frank’s Food Fair, Inc., requested that its verified answer be 
considered as its answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, Thomas J. Maloney, whose 
address is State Highway +33, Star Route, Freehold, New 
Jersey. 


2. Respondent, Frank’s Food Fair, Inc., hereinafter re- 
ferred to as Food Fair, is one of two respondents involved in 
this proceeding. This respondent is a corporation whose ad- 
dress is Post Office Box 7438, Martinsville, Virginia, and at the 
time of the transaction involved herein, was not licensed under 
the act but was subject to license. The second respondent named 
in this proceeding is an individual, L. E. Edwards, doing busi- 
ness as Edwards & Son, hereinafter referred to as Edwards, 
whose address is Post Office Box 258, Danville, Virginia. At 
the time of the transaction involved herein, this respondent 
was licensed under the act. 


3. On August 24, 1959, in the course of interstate com- 
merce, complainant sold to respondent Food Fair, through the 
broker-respondent Edwards, 510 50-pound bags of potatoes, 
U.S. No. 1, size A, at an agreed price of $1.20 per bag, or a 
total of- $612 for the shipment, delivered Martinsville, Vir- 
ginia. 

4. Pursuant to the contract set forth above, complainant, 
on August 24, 1959, shipped from Freehold, New Jersey, to 
respondent Food Fair at Martinsville, Virginia, by truck, the 
quantity of potatoes called for in the contract between the 
parties. The potatoes arrived at Martinsville on August 27, 
1959, and were there unloaded and accepted by respondent 
Food Fair. 


5. Respondent Food Fair has paid $125 freight charges 
to the carrier and $350 to complainant on account of this 
transaction. 


6. An informal complaint was filed on February 18, 1960, 
which was within 9 months after the cause of action herein 
arose. 


CONCLUSIONS 


It is undisputed that the shipment of potatoes involved herein 


be 
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was accepted by respondent Food Fair at Martinsville, Vir- 
ginia, the contract destination. Having done so, respondent 
Food Fair is, therefore, liable to complainant-seller for the 
contract purchase price, less provable damages resulting from 
breach of warranty by complainant. Antigo Potaty Brokerage 
Exchange v. W. R. Reed Co., Brokers, 18 A.D. 859. The con- 
tract purchase price of the 510 bags of potatoes, at $1.20 per 
bag, delivered Martinsville, Virginia, totals $612. Food Fair 
paid freight costs of $125, plus $350 to complainant for a 
total of $475. The difference between this figure, $475, and 
the contract price, $612, is $137, which complainant alleges 
is due and owing to him from Food Fair, or, from respond- 
ent Edwards. 

Food Fair denies that it owes complainant any further monies 
in connection with this transaction, and by means of the affi- 
davits of its president, one of its produce managers, and an- 
other employee of its produce department, sets forth the fol- 
lowing circumstances in support of its position: that the pota- 
toes involved herein were received in Martinsville on August 
27 and were subsequently unloaded by Food Fair at its two 
places of business, with 250 bags going to one location and 
260 going to another; that at the time of unloading, employees 
of Food Fair noticed that some of the bags were wet and 
broken and that many of the potatoes inside the bags were 
wet and appeared to have been packed in that condition; that 
in this condition, extensive spoilage among the potatoes ap- 
peared to Food Fair to be highly probable; that on August 
31 these facts were orally related to the broker-respondent 
Edwards, who authorized a reduction of 25¢ per bag; that 
thereafter, at Edwards’ request, Frank L. Taylor, Food Fair’s 
president, called complainant on August 31 and advised com- 
plainant of the condition of the potatoes and of the conversa- 
tion that he had had with Edwards; that complainant stated 
that he would contact Edwards, but that as far as Food Fair 
knew, nothing further was heard from complainant about the 
complaint. 


Complainant, in his complaint, admits that he talked with 
Food Fair’s president, Taylor; that Taylor stated in this con- 
versation that he was having trouble with the potatoes; that 
complainant told Taylor that he thought it was a bit late to 
complain; that Taylor agreed; and “. . . that at no time was 
any evidence produced on which an adjustment could have 
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been made.” Complainant further alleges that he never talked 
to Edwards relative to this lot of potatoes after its arrival at 
destination and that he, at no time, ever agreed to an adjust- 
ment in the price. These allegations are repeated, in substance, 
in complainant’s opening statement. 


Respondent Edwards filed no answer to the formal com- 
plaint. The Department, however, is in receipt of a letter 
from one G. Wayne Gauldin, a representative of Edwards, 
which letter is included in the report of investigation and which 
states, in part, as follows: 


“We did authorize the adjustment as stated. I acted 
on Mr. Edwards’ instructions as he alone in our office 
had contact with Mr. Maloney. I was led to understand 
that Mr. Maloney had approved the adjustment.” 


In view of the statement contained in this letter, as well 
as the other evidence of record before us, we conclude that 
Edwards represented to Food Fair that an adjustment of 25¢ 
per bag was granted to Food Fair on the potatoes involved 
herein. Food Fair, as the party affirmatively relying upon the 
representations of Edwards, has the burden of proving that 
Edwards had authority, either real or apparent, to make such 
representations. We conclude that Food Fair has failed to 
sustain this burden and that the adjustment granted by Ed- 
wards is not, therefore, binding on complainant, who is en- 
titled to receive from Food Fair the purchase price of the 
potatoes, less provable damages resulting from breach of con- 
tract by complainant. 


Food Fair has submitted evidence, as we stated earlier, 
tending to show that some of the potatoes shipped by com- 
plainant, at the time of unloading at destination, were wet 
and appeared to have been packed in that condition, while 
some of the bags also were wet and broken. Judging by these, 
statements, Food Fair is apparently attempting to show that 
a breach of the contract with respect to quality and condition 
of the potatoes was committed by complainant. Food Fair 
does not go into particulars regarding any breach by com- 
plainant, however, nor does it show the extent of damages 
flowing from such alleged breach. Since the shipment was 
accepted at destination by Food Fair, the burden of proving 
both the breach and the resulting damages rests upon Food 
Fair. Michael-Swanson-Brady of Moorhead, Inc. v. Backer’s 
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Potato Chip Co., 17 A.D. 651. We conclude that Food Fair 
has failed to sustain this burden and, accordingly, owes com- 
plainant the contract purchase price of the potatoes involved 
herein. The contract between the parties provided for the pay- 
ment by Food Fair of $1.20 per bag for 510 bags of pota- 
toes, for a total of $612, delivered Martinsville, Virginia. Food 
Fair is credited with $125 freight cost paid by it, plus $350 
paid to complainant, for a total of $475. This is $137 less 
than the sum due complainant under the terms of the con- 
tract. Failure of respondent Food Fair to pay this sum to 
complainant is a violation of section 2 of the act, for which 
reparation should be awarded with interest. Complainant, in 
his complaint, included the broker, Edwards, as a co-respondent 
in this proceeding and requested an award of reparation against 
this respondent in the event respondent Food Fair should 
be found to be blameless. Respondent Edwards is in default 
and, therefore, is deemed to have admitted the allegations of 
the formal complaint (7 CFR 47.8(d)). Inasmuch as respond- 
ent Food Fair has been found liable in this transaction, how- 
ever, as indicated above, the question of Edwards’ liability to 
complainant need not be considered. It is, therefore, concluded 
that the complaint as to Edwards should be dismissed. The 
question of Edwards’ liability to respondent Food Fair is not 
an issue in this proceeding and, consequently, has not been 
considered herein. 


ORDER 


Within 30 days from the date of this order, respondent 
Frank’s Food Fair, Inc., shall pay to complainant as repara- 
tion $137, with interest thereon at the rate of 5 percent per 
annum from October 1, 1959, until paid. 


The complaint as to respondent Edwards & Son is hereby 
dismissed. 


The facts and circumstances set forth herein shall be pub- 
lished and copies hereof served upon the parties. 


(No. 7065) 


KNAPP-SHERRIFF-KOELLE v. MENDELSON-ZELLER Co. PACA 
Docket No. 7277. Decided March 22, 1961. 
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Consignment Agreement—Failure to Account 


The evidence shows that the produce was shipped to respondent on consign- 
ment and that respondent failed to account truly and correctly and to 
make full payment promptly. Reparation is awarded to complainant. 


Ewers, Cox & Toothaker, of McAllen, Texas, for complainant. Hindin & 
Susman, of Los Angeles, California, for respondent. Mr. William L. 
Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed August 6, 1957, and 
the formal complaint was filed December 17, 1957. Com- 
plainant seeks to recover, as reparation, the sum of $50,317.43, 
which is alleged to be the balance due under an oral contract 
whereby respondent agreed to receive citrus fruit and pine- 
apples and to sell the same for the account of complainant. 

A copy of the Department’s report of investigation was served 
upon complainant on March 31, 1958. A copy of the formal 
complaint and a copy of the report of investigation were 
served upon respondent on the same date. 

Respondent filed an answer on May 1, 1958, setting forth 
a different version of the contract and denying further liability 
thereunder. By way of counterclaim, respondent requested a 
reparation award of $4,176.99. 

Complainant filed an answer tc respondent’s counterclaim 
on May 12, 1958, denying generally and specifically all of the 
allegations therein contained. 

An oral hearing was held in Los Angeles, California, com- 
mencing October 13, and enaing October 20, 1959. Both parties 
were represented by counsel. George A. Sherriff testified at 
the oral hearing for complainant. H. F. Linden, Jr., Edward 
Stemsbol, A. J. Schwartzman, Collie Vivonia, Joseph Wil- 
liams, and Lilas Green testified for respondent. Both parties 
filed briefs. 


FINDINGS OF FACT 


1. Complainant, Knapp-Sherriff-Koelle, was at all times men- 
tioned herein, a partnership composed of F. E. Knapp, J. A. 
Knapp, F. G. Knapp, G. P. Knapp, F. M. Knapp, George A. 
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Sherriff and E. A. Koelle, whose address was Donna, Texas. 
At the times of the transactions involved herein, complainant 
was licensed under the act. 


2. Respondent, Mendelson-Zeller Co., was at all times men- 
tioned herein, a partnership composed of Palmer C. Mendel- 
son and Edward M. Zeller, whose address is 1 Drumm Street, 
San Francisco, California. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. In January 1957 the parties entered into an oral agree- 
ment whereby respondent agreed to accept on consignment 
citrus fruit shipped by complainant from Donna, Texas, to 
respondent in Los Angeles, California. The agreement was 
amended in April 1957, to include Mexican pineapples. The 
essential features of this agreement were these: 


(a) Complainant was to advise respondent, at or 
before the time each shipment was made, as 
to the manifest and the prices, f.o.b. Donna, 
Texas, which it expected to receive from the 
sale of the fruit. 


(b) Respondent was to exert its best efforts to sell 
the citrus fruit and pineapples at prices which 
would enable complainant to realize a net return 
of not less than the indicated f.o.b. prices. 


4. During the period from January 2 through July 2, 1957, 
pursuant to the agreement referred to above, complainant 
shipped 82 truckloads of citrus fruit, 22 truckloads of pine- 
apples and 2 truckloads of mixed grapefruit and pineapples, 
on consignment, from Donna, Texas, to respondent in Los 
Angeles, California. 


5. At or before the time each load was shipped, complain- 
ant advised respondent as to the manifest and the indicated 
f.o.b. Donna, Texas, prices on the citrus fruit and pineapples 
therein contained, and with respect to each load respondent told 
complainant that it should receive the indicated f.o.b. prices. 


6. At the time the formal complaint was filed, respondent 
had rendered account sales to complainant with respect to 72 
loads of citrus fruit and 9 loads of pineapples, together with 
the net proceeds. 


7. Immediately before the oral hearing in this proceeding, 
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respondent rendered account sale returns to complainant with 
respect to the remaining 10 loads of citrus fruit, 13 loads of 
pineapples, and 2 mixed loads. 


8. The account sale returns which respondent rendered to 
complainant did not cover 5,128 packages of citrus fruit and 
3,265 packages of pineapples shipped by complainant to re- 
spondent. Of these amounts, respondent dumped 2,642 pack- 
ages of pineapples and 1,565 packages of grapefruit. 


9. The informal complaint was filed August 6, 1957, which 
was within 9 months after the accrual of the causes of action. 


CONCLUSIONS 


The primary issue in this proceeding relates to the nature 
of the agreement entered into by the parties. In the formal 
complaint complainant alleged that this was a consignment 
agreement under the terms of which complainant, at the time 
of each shipment, was to advise respondent of its f.o.b. prices, 
and unless respondent agreed that the produce could and would 
be sold for prices which were sufficiently high to guarantee 
receipt by complainant of such f.o.b. prices, the shipment 
would not be made. According to complainant, all shipments 
were made on this basis and, therefore, respondent became 
indebted to complainant for the difference between the amount 
paid by respondent on each shipment and the f.o.b. prices. Com- 
plainant claims damages of $24,565.97 on 21 lots of pine- 
apples and $25,751.46 on 52 lots of citrus fruit. 


Respondent contends that this was a straight consignment 
agreement and that the f.o.b. prices were intended merely as 
an objective which respondent should endeavor to achieve. Re- 
spondent further contends that, under the terms of the agree- 
ment, it was to receive a minimum average commission of 
$100 per load, and a larger commission if it succeeded in sell- 
ing the produce at prices which would, on the basis of the 
minimum commission, return to complainant more than its 
f.o.b. prices. 


George Sherriff, a partner in Knapp-Sherriff-Koelle, testified 
that the agreement was reached in a telephone conversation 
which he had with respondent’s employee, Sam Vinci, during 
the first part of January 1957. Sherriff’s testimony in this xe- 
gard was as follows: 
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“I told him... that it would have to be on a con- 
signment basis, and that I would have to be guaran- 
teed my f.o.b. Donna or better price for the citrus. 
He agreed to that, and we started doing business.” 


Sherriff also claimed that the agreement was amended in 
April 1957 to include Mexican pineapples. He stated that be- 
fore each load was shipped, he had a telephone conversation 
with Vinci in which the latter would tell him the size, grade 
and variety of fruit which he could use, and say that com- 
plainant would get the f.o.b. prices or better. He further 
testified that under the agreement respondent was to deduct 
a reasonable brokerage for its services from the sales pro- 
ceeds in excess of the f.o.b. prices, plus freight advances, if 
any, made by complainant, and fumigation charges of $20 
paid by complainant. The witness testified, however, that in 
determining net returns on all loads, he allowed respondent 
the customary brokerage of 5 cents per 40-poun@ standard 
carton, 7144 cents per master carton, and 10 cents per jumbo 
carton merely as a gratuity. 


Complainant introduced into evidence the telegrams which 
were sent to respondent at the time each shipment was made. 
All of these telegrams specified the f.o.b. prices for the pro- 
duce in the load, advances in freight and fumigation charges, 
if any. In practically every instance these quotations were 
preceded by the words “FOB DONNA PRICES INDICATED”. 
Sherriff insisted that the word “indicated” as used in these 
telegrams meant the same thing as the word “guaranteed”. 
He admitted, however, that the word “guaranteed” did not 
appear in any of the telegrams or in any other correspondence 
between the parties. 

Unfortunately, Vinci did not testify at the hearing. A. J. 
Schwartzman, respondent’s manager for Southern California, 
testified that he listened to the conversation between Sherriff 
and Vinci on January 2 or 3, 1957, and heard Sherriff say 
that the indicated prices were merely to be used as a guide 
or as an indication of what he thought the fruit should be 
sold for. 

There is abundant evidence to support respondent’s conten- 
tion that no guarantee was involved. At no time, prior to the 
filing of the informal complaint, did complainant assert any 
claim for the difference between the amounts which were re- 
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ceived with the account sales rendered by respondent and 
the indicated f.o.b. prices, although such differences occurred 
in numerous instances. At no time did complainant set up any 
accounts receivable in its records covering this difference. 


It is true that Sherriff frequently called these shortages to 
Vinci’s attention and occasionally inquired as to whether any 
accounting error was involved. It is also true that Sherriff fre- 
quently complained about the respondent’s failure to make 
timely returns and, toward the end of the shipping season, he 
expressed considerable dissatisfaction with the low returns 
which he was receiving. But, the whole tenor of his corre- 
spondence with Vinci negatives the idea that he expected re- 
spondent to make up these shortages. The following excerpts 
from this correspondence demonstrates the point: 


Letter to Vinci dated April 13, 1957. 


“Our invoice 6737—your file 4206 Checks out $130.- 
03 short, after allowing $40.35 brokerage, there may 
be no error this load, just the market? 

“Our invoice 6793—~your file 4231 checks out $140.96 
short after allowing 46.95 brokerage, same situation 
may exist here as in Invoice 6737—the market?” 


Letter te Vinci dated March 7, 1957. 


“Received three checks yesterday settlement our In- 
voices 6440-6442-6577. Invoice 6442 checked out only 
$7.46 short, after brokerage. Invoice 6440 checked out 
$40.50 short after allowing 36.53 brokerage, these both 
very satisfactory. But 6577 didn’t turn out so well, 
after the $32.20 brokerage deducted or allowed there 
was a shortage of $124.05 from our indicated F.O.B. 
“Please do not misunderstand me I am not squaking, 
[sic] nor do we expect you to do the job you are doing 
for us on a brokerage basis, same as a straight broker 
that only sells and never sees the fruit. But I am won- 
dering if there is not a mistake in accounting on 6577. 
Please recheck and advise on your file L4163.” 


It seems not unlikely that Vinci regularly advised Sherriff 
that he was of the opinion that the produce could be sold for 
prices which would enable complainant to realize its f.o.b. 
price but this falls short of a definite guarantee. At most, it 
would seem that complainant had the right to discontinue 
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shipments to respondent if the returns were not satisfactory. 
While complainant was undoubtedly handicapped in this re- 
gard by respondent’s failure to make prompt returns, there 
is not sufficient evidence in the record to sustain complain- 
ant’s contention. 

Complainant, in its brief, attempts to show that the trans- 
actions under consideration were in fact sales, with title 
and risk of loss passing to respondent at time of shipment. 
The short answer to this argument is that all of the evidence 
in the record proves that the produce was shipped to respond- 
ent on consignment. 


Complainant’s manifests show that 13,687 packages of pine- 
apples and 66,055 packages of citrus fruit were shipped to 
respondent. Although respondent contends that it failed to ac- 
count for 837 packages of pineapples and 3,563 packages of 
citrus fruit, including 205 packages in the first 72 loads, re- 
spondent’s account sales do not include 3,265 packages of 
pineapples shipped from May 15, 1957 to June 16, 1957, 4,923 
packages of citrus fruit shipped from May 10, 1957 to May 
27, 1957, and 205 packages of citrus fruit in the earlier loads. 

Respondent admitted during the informal stages of the 
proceeding and also in its brief that it is liable for the reason- 
able market value at Los Angeles for all fruit not dumped 
or otherwise accounted for. However, it appears to be respond- 
ent’s position that all or a substantial part of the fruit not 
accounted for was dumped because it was unmerchantable on 
arrival or became so thereafter, in spite of respondent’s dili- 
gent efforts to resell. 


Respondent’s witness, Joseph Williams, testified that he was 
hired by respondent in February 1957, to handle the receiv- 
ing of complainant’s fruit and subsequent delivery and re- 
packing. According to this witness, the pineapples rotted in- 
side before they ripened and 25 percent of the grapefruit 
was burned by fumigation gas used at shipping point, and 
in May and June 1957, approximately 2,000 packages of grape- 
fruit and more than 2,000 packages of pineapples were dumped 
after repacking. H. F. Linden, Jr., who was in charge of 
respondent’s sales of produce in California and also Vinci’s 
supervisor, testified that Vinci diligently tried to sell complain- 
ant’s fruit; that the later shipments of grapefruit, unlike 
the earlier ones, included small sizes and seeded varieties which 
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were more difficult to sell; that in May there were more than 
2,000 cartons of grapefruit on hand, some of which had ar- 
rived with decay and and required repacking; that he often 
heard Vinci tell Sherriff not to ship certain varieties and sizes 
but Sherriff shipped them anyway; and that on one occasion, 
about April 30, 1957, he telephoned Sherriff and advised that 
he was shipping undesirable sizes and varieties and that the 
previous loads were still unsold. Schwartzman testified that 
on or about May 15, 1957, he telephoned Sherriff and told 
him that respondent’s warehouse was completely loaded with 
pineapples and grapefruit, that repacking was necessary, that 
the pineapples were cutting black on arrival, and that Sher- 
riff should not ship any more fruit. Edward Stemsbol, an 
inspector for the Los Angeles City Health Department, testi- 
fied that during May and June 1957, he visited respondent’s 
dock several times a day; that on or about June 1, 1957, he 
saw several thousand packages of grapefruit on the dock which 
had been there a week to 10 days and were being repacked; 
that he issued a notice of nuisance because of flies and spoiled 
fruit; that a substantial quantity of the fruit was dumped 
after repacking; and that he offered to issue dump tickets on 
the fruit, but Vinci declined. Stemsbol identified dump tickets 
issued by his Department covering 1,687 packages of pine- 
apples and 728 packages of grapefruit. In addition, the evi- 
dence includes the certificate of a federal inspection made on 
June 24, 1957, of 220 cartons of pineapples which disclosed 
an average of 35 percent black rot. 


The report of investigation of the Department includes an 
accounting received from respondent in September 1957 which 
states that 2,714 packages of pineapples were dumped, 1,314 
packages of grapefruit were dumped, and there was a “short- 
age” of 3,568 packages of grapefruit. In a letter dated Octo- 
ber 2, 1957, respondent advised the Department that the final 
analysis of its accounts showed a gross shortage of 3,568 
packages of grapefruit of which 2,000 were condemned and 
dumped as unfit for consumption. At the oral hearing, how- 
ever, complainant submitted evidence showing that in April 
1958 respondent filed a complaint against Sam Vinci in the 
Superior Court of the State of California in and for the County 
of Los Angeles for conversion and fraud between December 
1, 1956, and August 8, 1957, with respect to 623 cartons of 
pineapples and 3,536 cartons of grapefruit having a reasonable 
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value of $10,599.35. Edward M. Zeller testified, in effect, that 
the fruit involved in the suit was part of that shipped by com- 
plainant which is the subject matter of the reparation pro- 
ceeding. Respondent’s attorney explained that the number of 
cartons of grapefruit shown in that complaint should have 
been 3,563. Deducting 623 packages of pineapples and 3,563 
packages of grapefruit from the total packages not accounted 
for, leaves 2,642 and 1,565 packages dumped, respectively. 
These figures are consistent with the very general approxi- 
mation of respondents witnesses as to the amount dumped 
and also with the accounting received by the Department in 
September 1957. It is concluded on the basis of this and other 
evidence of record that respondent has failed to account for 
623 packages of pineapples and 3,563 packages of grapefruit 
and that is liable for the market value of such fruit at Los 
Angeles on or about the dates of arrival. Klein v. Ruark, 15 
A.D. 610. 


At the oral hearing, Linden testified that, generally speaking, 
the f.o.b. prices quoted in complainant’s telegrams on each load, 
plus the freight charges from Donna, Texas, to Los Angeles, 
California, were the same as the market value at Los Angeles 
for the particular fruit shipped. In the absence of better evi- 
dence the indicated prices, plus fumigation and freight charges, 
will be used Mm computing the reasonable market value of the 
packages not dumped or otherwise accounted for. 


Most of the 3,563 packages of grapefruit not accounted for 
was in the nine loads and one partial load immediately pre- 
ceding the last two loads which were accounted for in full. Not 
being identifiable with any particular loads, we have taken 
the average of the f.o.b. prices quoted by complainant for the 
grapefruit in the 10 lots, plus fumigation and freight charges, 
to obtain the market value at Los Angeles. These 10 lots con- 
tained 8,359 packages of grapefruit and the f.o.b. prices, plus 
fumigation, totaled $14,969.30, or an average of $1.79 per 
package. The freight charges averaged 46 cents per package. 
Based on the average of $2.25 per package, the 3,563 packages 
had a market value at Los Angeles of $8,016.75. 


The 623 packages of pineapples likewise cannot be identified 
with any particular loads, other than that they were in 12 of 
the last 15 lots of pineapples shipped. The average f.o.b. price 
of the pineapples in these 12 lots is $2.40 per package and 
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the average freight charge is 60 cents per package, making a 
total market value of $3 per package or $1,869 for the 623 
packages. 

The total market value of the pineapples and grapefruit not 
dumped or otherwise accounted for is $9,885.75. Respondent 
admits owing complainant $389.57 for excessive brokerage 
deducted on its account sales and also $1,081.33, the net pro- 
ceeds on the last 12 lots of grapefruit and 15 lots of pine- 
apples. On the basis of the foregoing it is concluded that the 
failure of respondent truly and correctly to account and make 
full payment promptly was in violation of section 2 of the 
act and that reparation should be awarded complainant in the 
amount of $11,356.65. The counterclaim should be dismissed 
insofar as a commission is requested by respondent on the 
packages found not to have been accounted for because they 
were not in fact sold by respondent. The amounts claimed by 
respondent for storage and other expenses on the 12 lots of 
grapefruit and 15 lots of pineapples were deducted by respond- 
ent in the account sales and are reflected in the net proceeds 
of $1,081.33. 

At the oral hearing and in a document filed on February 
19, 1960, respondent made numerous motions and objections 
with respect to the admission of evidence and the refusal of 
Sam Vinci to testify. Some of these matters dre renewed in 
respondent’s brief. We have reviewed the rulings of the pre- 
siding officer and are in agreement therewith. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $11,356.65, with 
interest thereon at the rate of 5 percent per annum from 
August 1, 1957, until paid. 

The counterclaim is hereby dismissed. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 7066) 


G & S FARMS v. MENDELSON-ZELLER Co., INC. PACA Docket 
No. 7982. Decided March 27, 1961. 
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Warranty as to Condition on Arrival—Dismissal 
It is concluded that complainant breached the warranty as to condition on 
arrival and that respondent’s rejection was with reasonable cause. The 
complaint and counterclaim are dismissed. 
Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Dreher, McCarthy 
& Dreher, of San Francisco, California, for respondent. Mr. William L. 
Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on September 9, 1959; 
and formal complaints were filed on January 8, 1960. In the 
formal complaints, which have been consolidated for the pur- 
pose of this proceeding, complainant alleges that it sold re- 
spondent two carloads of cantaloupes, f.o.b. Blythe, California, 
for diversion to Kansas City, Missouri; that respondent ac- 
cepted each of these cars by diverting them to Jamaica, Long 


‘ Island, New York, and Nashville, Tennessee, respectively; and 


that there is a balance of $2,294.12 due and unpaid, for which 
amount a reparation award is demanded. 


A copy of the Department’s report of investigation was served 
upon complainant on April 1, 1960. Copies of the formal com- 
plaints and a copy of the report of investigation were served 
upon respondent on the same date. Respondent filed an answer 
and counterclaim on April 22, 1960. Respondent admits the 
purchase of two carloads of cantaloupes from complainant; al- 
leges that they were purchased for diversion to destination 
points in the east; that complainant warranted that the canta- 
loupes would arrive in suitable condition for resale at retail 
by Eastern chain stores; and that the cantaloupes were not 
of the condition warranted upon arrival. As to the first ship- 
ment, respondent alleges that complainant authorized respond- 
ent to have it sold for the account of complainant; that respond- 
ent did so and the proceeds were remitted to complainant; and 
that respondent has no liability in connection therewith. As to 
the second shipment, respondent alleges that complainant au- 
thorized respondent to dispose of it for the account of whom 
concerned; that because of the condition of the cantaloupes 
they were not marketable; that the shipment was abandoned to 
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the carrier; and that respondent has no liability in connec- 
tion therewith. In its counterclaim respondent seeks to recover, 
by way of reparation, the sum of $244 alleged to be the profit 
which it lost by reason of complainant’s failure to deliver canta- 
loupes which met contract requirements as to quality and con- 
dition. 

A reply to the counterclaim was filed on May 9, 1960. Com- 
plainant denies generally all of the allegations contained in 
the counterclaim. 


An oral hearing was held in San Francisco, California, on 
September 28, 1960. Both parties were represented at the hear- 
ing. Complainant’s representative introduced the deposition of 
one witness. Two witnesses testified for respondent. 


FINDINGS OF FACT 


1. Complainant, G & S Farms, is a partnership composed 
of Leo Guilin and Manuel Soto, whose address is P. O. Box 
186, Blythe, California. At the time of the transactions in- 
volved herein, complainant was licensed under the act. 


2. Respondent, Mendelson-Zeller Co., Inc., is a corporation, 
whose address is 1 Drumm Street, San Francisco, California. 
At the time of the transactions involved herein, respondent 
was licensed under the act. 


3. On or about June 15, 1959, in the course of interstate 
commerce, complainant sold to respondent one carload con- 
sisting of 416 crates of cantaloupes, Jumbo 36 size, G & S 
Brand, at $3.25 per crate, plus $50 for top ice and precooling, 
f.o.b. Blythe, California, for diversion to respondent at Kansas 
City, Missouri. The cantaloupes were then contained in car 
NRC 16699 and had been shipped by complainant from Blythe, 
California, on June 13, 1959, consigned to itself at Kansas City, 
Missouri. At the time of sale, complainant was informed that 
respondent was purchasing the cantaloupes for resale to a 
customer in Jamaica, Long Island, New York, and complain- 
ant warranted that the cantaloupes would be of good quality, 
in good condition, and suitable for resale at the retail level 
upon arrival at that destination. 


4. On June 15, 1959, complainant diverted car NRC 16699 
to respondent at Kansas City and on the same day respondent 
diverted it to its customer at Jamaica, Long Island, New York. 
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5. On or about June 22, 1959, respondent’s customer re- 
jected the cantaloupes in car NRC 16699 to respondent be- 
cause of overripe and soft condition on arrival. On the same 
day respondent notified complainant of the arrival condition 
and complainant agreed to take the shipment back and author- 
ized respondent to turn the shipment over the Yeckes-Eichen- 
baum, Inc., for handling for the account of complainant. On 
June 23, 1959, the car was diverted to Yeckes-Eichenbaum, 
Inc., which sold the cantaloupes and accounted to complainant 


for them. 


6. On or about June 20, 1959, in the course of interstate 
commerce, complainant sold to respondent one carload consist- 
ing of 400 crates of cantaloupes, Jumbo 27 size, G & S Brand, 
at $3.15 per crate, plus $50 for top ice and precooling, f.o.b. 
Blythe, California, for diversion to respondent at Kansas City, 
Missouri. The cantaloupes were then contained in car SFRD 
14993 and had been shipped by complainant from Blythe, Cali- 
fornia, on June 19, 1959, consigned to itself at Kansas City, 
Missouri. At the time of sale complainant was informed that 
respondent was purchasing the cantaloupes for resale to a 
customer in Nashville, Tennessee, and complainant warranted 
that the cantaloupes would be of good quality, in good condition, 
and suitable for resale at the retail level upon arrival at that 
destination. 


7. On June 20, 1959, complainant diverted car SFRD 14993 
to respondent at Kansas City and on June 22, 1959, respond- 
ent diverted it to its customer at Nashville, Tennessee. 


8. On or about June 29, 1959, respondent’s customer re- 
jected the cantaloupes in car SFRD 14993 to respondent be- 
cause of ripe and soft condition on arrival. Respondent tried 
to reach complainant’s Jack Persson by telephone that day 
but complainant’s office was unable to locate him. 


9. A Federal inspection for condition only was made of the 
cantaloupes in car SFRD 14993 at 7 a.m. on June 30, 1959. 
The condition of the cantaloupes was certified as follows 


“From 9 to 20 melons (35 to 75%) per crate, average 
approximately 50% soft. No decay. Remainder stock 
ripe and firm. Ground color mostly yellow, some turn- 
ing yellow.” 


10. Respondent attempted to release the shipment back to 
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complainant on June 30, 1959, but complainant replied: “If 
you think we made poor delivery why don’t you go ahead and 
dispose of them and ehter claim for damages.” 


11. On June 30, 1959, respondent diverted car SFRD 14993 
to Consolidated Fruit Co., Inc., Nashville, Tennessee, for 
handling on consignment. After inspecting the shipment, Con- 
solidated advised respondent to divert to a larger market for 
faster handling, due to the poor condition of the melons. On 
July 1, 1959, car SFRD 14993 was diverted to Sanzone- 
Palmisano Company, Cincinnati, Ohio. On July 3, 1959, San- 
zone-Palmisano notified respondent it did not think the ship- 
ment would realize freight charges. The shipment was aban- 
doned to the carrier. 


12. The formal complaints were filed within 9 months after 
the accrual of the alleged causes of action. 


CONCLUSIONS 


The only dispute about the contracts in question concerns 
the warranty as to condition on arrival. Respondent contends 
that in negotiating the contract for car NRC 16699 complain- 
ant’s sales manager, Jack Persson, warranted good quality 
and condition upon arrival at Jamaica, Long Island, New 
York, and that the melons upon arrival would then be suit- 
able for resale at the retail level; and that Persson made the 
same warranty in negotiating the contract for car SFRD 
14993, except that the destination was Nashville, Tennessee. 
Respondent’s Gilbert J. Dorn testified that he negotiated both 
contracts with Persson, that in each instance he informed Pers- 
son of the intended destination, and in each instance made the 
purchase after Persson agreed to guarantee good quality and 
condition and suitability for resale at the retail level on ar- 
rival. Jack Persson did not testify at the hearing, either in 
person or by deposition. The report of investigation contains 
a letter from Persson in which he stated: “The two ship- 
ments were billed to Kansas City, Mo., with the understand- 
ing they were to be diverted to Eastern markets. Or I should 
say they were sold as suitable for diversion east. I had no idea 
where they were going.” On the basis of the evidence before 
us we conclude that the warranties were given as claimed by 
respondent. 


When car NRC 16699 arrived at Jamaica, Long Island, New 
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York, respondent’s customer rejected it because of poor condi- 
tion. Dorn testified that he called Persson and told him that 
the car had arrived at the destination given to him earlier; 
that respondent’s buyer had inspected the melons and found 
them to be in an overripe and soft condition, not suitable 
to be sold at retail levels; that respondent’s buyer was rejecting 
the car because of the arrival condition; that Persson “accepted 
the rejection ;” and that Persson authorized respondent to have 
the car handled for the account of complainant. The car was 
diverted promptly to another dealer and complainant has 
been paid the net proceeds of sale. To rebut respondent’s 
contention, complainant’s representative offered in evidence the 
deposition of Fernando Guilin, complainant’s general manager. 
This deposition contained the following direct questions and 
answers: 

“Question 14. Did Mr. Jack Persson understand he was 

not to make any changes in original sales contracts 

without your consent? 


“Answer—Yes he did. 

“Question 15. If your answer is in the affirmative to 
preceding question, do you know whether or not from 
your own knowledge and recollection that Mr. Persson 
complied with that understanding? 


“Answer—He did comply. 

“Question 16. Speaking solely from your own knowledge 

and recollection was Mendelson-Zeller Company or any- 

one else ever authorized by anyone with G & S Farms 

to sell cantaloupes in cars NRC 16699 and SFRD 

14993 on consignment or for the account of G & S 

Farms? 

“Answer—No.” 
Respondent’s counsel objected to these questions and answers 
on the ground that they called for the opinion and conclusion 
of the witness as to the conduct of another person or persons 
and were clearly hearsay. While hearsay evidence is not neces- 
sarily inadmissible in these proceedings, if such evidence is 
admitted it is subject to careful scrutiny to determine the 
weight to which it is entitled. Question 14 and the answer go 
to the question of Persson’s actual authority to change con- 
tracts. As an employee authorized to make sales of cantaloupes 
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for and on behalf of complainant, Persson also had at least 
apparent authority to bind complainant to changes in con- 
tracts he had negotiated. We are not concerned here with his 
actual authority to do so. This question and answer we therefore 
regard as immaterial and irrelevant. Questions 15 and 16, and 
the answers thereto, put Guilin in the position of saying that 
from his own knowledge and recollection neither Persson nor 
anyone connected with complainant authorized respondent to 
sell the cantaloupes in car NRC 16699 on consignment or for 
the account of complainant. Of course, Persson is the only 
one respondent contends gave such authorization. Guilin does 
not explain the basis of his certain “knowledge” that Persson 
did not give the authorization Dorn testified he gave. As pre- 
sented, we regard Guilin’s testimony on this point as entitled 
to very little weight. There was also offered in evidence as 
an attachment to Guilin’s deposition a letter written by Pers- 
son to complainant’s representative under date of August 19, 
1959, and identified as CX-8. Respondent’s counsel objected 
to the receipt of this letter in evidence on the ground that no 
opportunity was given for cross-examination. The objection is 
well taken and the letter is given no consideration. Incidentally, 
the letter refers to changes in “sales prices’ and even if ac- 
cepted as admissible evidence would appear to have no rele- 
vancy to the issue before us. 


From all the evidence we conclude that the contract of sale 
between complainant and respondent pertaining to NRC 16699 
was rescinded by agreement of the parties. The complaint as 
to NRC 16699 should, therefore, be dismissed. 


The complaint with respect to car SFRD 14993 involves a 
different situation. From the evidence before us it appears 
that this car arrived at Nashville for the market of June 29, 
1959. When respondent’s customer rejected the shipment on 
June 29, 1959, respondent tried to call Persson but was unable 
to reach him. Respondent notified complainant of the arrival 
condition and complainant refused to take the shipment back. 
Having accepted the shipment, by failing to give timely notice 
of rejection if not otherwise, respondent became liable for the 
purchase price, less any damages it can show were sustained 
as a result of breach of the contract by complainant. The Fed- 
eral inspection made on June 30, 1959, referred to in Finding 
of Fact 9, establishes, in our opinion, that the cantaloupes were 
not of good quality, in good condition, and suitable for resale 
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at the retail level upon arrival at Nashville. There is no ques- 
tion of suitable shipping condition here, since complainant 
warranted, as we have found, a specific condition on arrival. 
That specific condition was breached, and respondent is entitled 
to damages resulting therefrom. In our opinion, the facts stated 
in Finding of Fact 11 show that respondent made prompt and 
proper efforts to dispose of the cantaloupes. Unfortunately, 
respondent could not get assurance that they could be sold for 
more than freight charges and the shipment was abandoned 
to the carrier. We conclude that the shipment had no com- 
mercial value on arrival at Nashville and that respondent’s 
damage as a result of complainant’s breach of the contract is 
equal to the contract price. Accordingly, the complaint as to 
car SFRD 14993 should be dismissed. 


Respondent’s counterclaim should also be dismissed. It has 
been repeatedly held that profits of a resale are special dam- 
ages which can be recovered only where it can be shown that 
such damages were within the contemplation of the parties. 
This, in turn, requires proof that the seller entered into the 
contract in controversy with knowledge of the terms of the 
contract of resale and with knowledge that a replacement 
purchase to fulfil the resale contract could not be made in 
the event of breach. Shapiro v. Victory Dist. Co., Inc., 15 A.D. 
397; A. R. Associates v. Sacramento Frosted Foods, 16 A.D. 
157. The record in this case does not contain sufficient evidence 
to support such a finding. 


ORDER 
The complaints and counterclaim are hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7067) 


HASTINGS POTATO GROWERS ASSOCIATION v. SOUTHERN PLANTERS 
CoMPANY. PACA Docket No. 8239. Decided March 27, 1961. 


Selection of Remedy—Dismissal 


Since complainant has chosen to seek its remedy in the courts of the State 
of Florida, the complaint is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a de- 
fault order was issued against respondent in complainant’s 
favor on January 17, 1961. On January 23, 1961, the Depart- 
ment was advised by respondent that complainant had filed a 
civil suit in the Circuit Court of St. John’s County, Florida, 
based upon the same transactions forming the subject matter 
of the proceeding brought before the Secretary. The order of 
January 17, 1961, was therefore stayed on January 30, 1961, 
pending the issuance of a further order in the case. 


Inquiry was made of complainant on February 6, 1961, as 
to whether the information supplied by respondent was cor- 
rect, and if so, whether complainant chose to pursue its remedy 
in that forum. Complainant, by letter dated February 17, 1951, 
advised the Department, in substance, that the suit was still 
pending in the Florida court and also was being actively prose- 
cuted. Thereafter complainant, by letter dated February 28, 
1961, advised the Department that it had obtained a final 
judgment against respondent in the Circuit Court of St. John’s 
County, Florida, in this proceeding and attached a copy of 
such judgment. The judgment, dated February 24, 1961, awarded 
complainant the sum of $15,852, plus interest, which sum 
($15,852) was the same as that requested in the complaint 
filed under the Perishable Agricultural Commodities Act. 


Since complainant has chosen to seek its remedy in the 
State courts of Florida in regard to the transactions involved 
in this proceeding before the Secretary and since a judgment 
in complainant’s favor has been handed down from that source, 
it is concluded that the complaint should be dismissed. See 7 
U.S.C. 499a(a) and (b); Ritter & Lenhoff v. Phillips Packing 
Co., 15 A.D. 744; Rigby Potato Co. v. Belson Bros., 12 A.D. 
750; Philadelphia Produce Credit and Collection Bureau v. North 
Penn Produce, Inc., PACA Docket No. 2953 (decided January 
14, 1939). 


The orders of January 17 and 30, 1961, are hereby vacated 
and the complaint is dismissed. 


Copies hereof shall be served on the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7068) 


PACA Docket No. 8188. Dismissed March 2, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7069) 


PACA Docket No. 8265. Dismissed March 20, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7070) 


PACA Docket No. 8238. Dismissed March 27, 1961, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 7071) 


KOYAMA FARMS v. CUTRARA PRODUCE, PACA Docket No. 8264. 
Reparation of $2,853.55 with 5 percent interest from Sep- 
tember 1, 1960, awarded complainant against respondent in 
order issued March 15, 1961, by Thomas J. Flavin, Judicial 


Officer. 


(No. 7072) 


TRI ME POTATO v. CUTRARA PRODUCE. PACA Docket No. 8263. 
Reparation of $1,182.40 with 5 percent interest from Feb- 
ruary 1, 1960, awarded complainant against respondent in 
order issued March 15, 1961, by Thomas J. Flavin, Judicial 


Officer. 


(No. 7073) 


GEORGE H. METZLER v. COLAMERICA COMPANY. PACA Docket 
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No. 8282. Reparation of $798 with 5 percent interest from 
September 1, 1960, awarded complainant against respondent 
in order issued March 22, 1961, by Thomas J. Flavin, Judicial 
Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 7074) 


W. L. BAKER & SONS v. REDDY KuT Foops. PACA Docket No. 
8275. Reparation of $2,931 with 5 percent interest from May 
1, 1960, awarded complainant against respondent in order 
issued March 2, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7075) 


V. V. HUGHES & SONS v. KARNOFSKY & GRITZ. PACA Docket 
No. 8278. Reparation of $3,222.26 with 5 percent interest 
from June 1, 1960, awarded complainant against respondent 
in order issued March 2, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7076) 


FANCEE FARMS v. RELAN & FLETCHER. PACA Docket No. 8291. 
Reparation of $226.57 with 5 percent interest from May 1, 
1960, awarded complainant against respondent in order issued 
March 7, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7077) 


FRUIT GROWERS SERVICE Co. v. RELAN & FLETCHER. PACA 
Docket No. 8290. Reparation of $1,803.79 with 5 percent 
interest from April 1, 1960, awarded complainant against 
respondent in order issued March 7, 1961, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 7078) 


HENSON & PADGETT PRODUCE Co. v. TONY & LOU’S PRODUCE. 
PACA Docket No. 8285. Reparation of $335 with 5 percent 
interest from July 1, 1960, awarded complainant against 
respondent in order issued March 8, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7079) 


TRI-STATE SALES AGENCY v. C & A PRODUCE Co., INC. PACA 
Docket No. 8286. Reparation of $327.45 with 5 percent in- 
terest from May 1, 1960, awarded complainant against re- 
spondent in order issued March 8, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7080) 


DIXIE QUEEN BROKERAGE Co. v. NU BANANA AND PRODUCE Co. 
PACA Docket No. 8299. Reperation of $579.65 with 5 per- 
cent interest from June 1, 1960, awarded complainant against 
respondent in order issued March 16, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7081) 


HYBELS’ PRODUCE COMPANY, INC. v. DAMEN PRODUCE. PACA 
Docket No. 8280. Reperation of $3,218.68 with 5 percent 
interest from July 1, 1960, awarded complainant against re- 
spondent in order issued March 16, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7082) 


JACK RENFRO v. LONDON PRoDUCE. PACA Docket No. 8303. 
Reparation of $4,551.12 with 5 percent interest from October 
1, 1959, awarded complainant against respondent in order 
issued March 17, 1961, by Thomas J. Flavin, Judicial Officer. 
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(No. 7083) 


NUCHIEF SALES v. RELAN & FLETCHER. PACA Docket No. 8289. 
Reparation of $4,869.11 with 5 percent interest from April 
1, 1960, awarded complainant against respondent in order 
issued March 22, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7084) 


CHASE & COMPANY v. R. PATT BROKERAGE, INC. PACA Docket 
No. 8305. Reparation of $2,105 with 5 percent interest from 
December 1, 1960, awarded complainant against respondent 
in order issued March 27, 1961, by Thomas J. Flavin, Judicial 
Ojficer. 


(No. 7085) 


JOSEPH FIERMAN & SON, INC. v. D. C. FLORES & Co., INC. 
PACA Docket No. 8309. Reparation of $1,020 with 5 percent 
interest from November 1, 1960, awarded complainant against 
respondent in order issued March 27, 1961, by Thomas J. 
Flavin; Judicial Officer. 


(No. 7086) 


GROWERS MARKETING COMPANY v. HEBB PRODUCE Co., INC. 
PACA Docket No. 8296. Reparation of $400 with 5 percent 
interest from August 1, 1960, awarded complainant against 
respondent in order issued March 27, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7087) 


CLAUDE E. SMALL, JR. v. JAMES AVERY CLARK. PACA Docket 
No. 8306. Reparation of $825 with 5 percent interest from 
August 1, 1960, awarded complainant against respondent in 
order issued March 27, 1961, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 7088) 


BILL BORCHARDT Co. v. JAKE’S VARIETY WHOLESALE. PACA 
Docket No. 8317. Reparation of $558.16 with 5 percent inter- 
est from April 1, 1960, awarded complainant against re- 
spondent in order issued March 30, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7089) 


FOREST CITY WEINGART PRODUCE Co. v. APPLE KING. PACA 
Docket No. 8319. Reparation of $163.90 with 5 percent inter- 
est from October 1, 1960, awarded complainant against re- 
spondent in order issued March 30, 1961, by Thomas J. Flavin, 


Judicial Officer. 


(No. 7090) 


GULF BANANA COMPANY, INC. v. CENTRAL FRUIT & VEGETABLE, 
INc. PACA Docket No. 8318. Reparation of $869.05 with 5 
percent interest from August 1, 1960, awarded complainant 
against respondent in order issued March 30, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7091) 


S. M. JONES PRODUCE CORPORATION v. HERB PRODUCE Co., INC. 
PACA Docket No. 8301. Reparation of $1,489.69 with 5 
percent interest from September 1, 1960, awarded complain- 
ant against respondent in order issued March 30, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7092) 


RYAN PoTATO Co. v. THE AL BREITKREUTZ Co. PACA Docket 
No. 8308. Reparation of $808.70 with 5 percent interest from 
September 1, 1960, awarded complainant against respondent 
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in order issued March 30, 1961, by Thomas J. Favin, Judicial 
Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 7093) 


LUCIEN PELLETIER v. HYBELS’ PRODUCE COMPANY, INC. PACA | 
Docket No. 7786. Order issued March 16, 1961, by Thomas 
J. Flavin, Judicial Officer. 


COURT DECISION 


NEWARK MILK AND CREAM CO. v. EZRA TAFT BENSON, SECRE- 
TARY OF AGRICULTURE OF THE UNITED STATES OF AMERICA. 
Decided February 27, 1961. | 


UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 


No. 13161 


Appeal from the United States District Court 
for the District of New Jersey 


Before MCLAUGHLIN, HASTIE AND FORMAN, Circuit Judges. 


OPINION OF THE COURT 
By FORMAN, Circuit Judge. 


This is an appeal from a judgment of the United States 
District Court for the District of New Jersey granting a mo- | 
tion by the appellee, the Secretary of Agriculture of the United 
States of America (the Secretary), for summary judgment? 
and denying a similar motion by the appellant, Newark Milk 
and Cream Company (Newark Milk). Involved is the construc- 
tion to be given certain sections of Federal Marketing Order } 





1Newark Milk and Cream Company v. Ezra Taft Benson, Secretary of Agriculture, Civil 
Action 242-59, December 80, 1959. 
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No. 27? (Order 27) as they existed during the period of June 
1954 to March 1955, when Order 27 only regulated the handling 
of milk in the New York Milk Marketing Area (Marketing 
Area) .° 

Newark Milk, a New Jersey corporation, operated pool 
plants‘ at Canisteo and Oquaga, New York, respectively, and 
also operated a non-pool plant at Newark, New Jersey. It re- 
ceived milk at its pool plants in the State of New York from 
producers and shipped it to its non-pool plant in Newark, New 
Jersey in the form of cream, milk and skim milk. There it was 
processed, packaged and distributed to its customers. The 
Newark plant was not licensed to sell, distribute, or otherwise 
deliver milk in the Marketing Area from its non-pool plant in 
Newark. 


From June 1954 through March 1955, Newark Milk shipped 
473,088 pounds of skim milk from its pool plants in New 
York to its non-pool plant in Newark. It is not disputed that 
all of this milk was received at the non-pool plant in Newark. 
The Market Administrator conducted an audit of the records 
of the non-pool plant in Newark which while indicating the re- 
ceipt of the skim milk in Newark did not disclose what ulti- 
mate disposition or utilization had been made of large quanti- 
ties of it. Thereupon the Market Administrator charged New- 
ark Milk with the differential on the 473,088 pounds of skim 
milk pursuant to § 927.44 of Order 27. It was billed for $8,- 
054.72 which it paid to the producer-settlement fund. Follow- 
ing the payment of the above sum Newark Milk petitioned the 
Secretary under § 8c(15)(A) of the Agricultural Marketing 
Act of 1937, 7 U.S.C.A. § 608c(15) (A) (Act) complaining that 
Order 27 was improperly applied and requesting the return 
of the payment. 

A hearing was held before an Examiner as a result of which 
he issued a report recommending the dismissal of the petition. 
To this report exceptions were filed and a further hearing was 
held before the Judicial Officer of the Department of Agri- 
culture who denied the petition. Newark Milk then sued for 


377 C.F.R. (1952 ed., 1955 ed.) All references to sections of Order 27 will be found therein 
under identical section numbers as mentioned herein. 

3It was not until August 1, 1957 that Order 27 was amended to extend the Marketing 
Area to nothern New Jersey and additional areas in New York. 

* Mainly establishments which handle milk or milk products meeting specified requirements 
for the Marketing Area. 7 C.F.R. §§ 927.20, 927.22, 927.25, 927.27 (1952 ed., 1955 ed). 
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a review in the United States District Court of New Jersey 
under § 8c(15)(B) of the Act, 7 U.S.C.A. § 608c(15) (B). The 
Secretary and Newark Milk each moved for summary judg- 
ment. As indicated heretofore the court granted the motion 
of the Secretary and found that the order of the Market Ad- 
ministrator was “in accordance with law.” 


The two sections of Order 27 basically involved here are 
§§ 927.44 and 927.31. Section 927.44 provides in pertinent part: 


“Sec. 927.44 Fluid skim differential. For skim milk 
derived from Class II or Class III milk which skim 
milk enters the marketing area in the form of milk, 
fluid skim milk . . . or cultured milk drinks and there 
utilized or disposed of [in one of such forms], and 
for all other skim milk derived from Class II or Class 
III milk which is not establish’d to have been other- 
wise utilized or disposed of, the handler shall pay 
a fluid skim differential .. .” (Emphasis added.) 


Section 927.31 provides in pertinent part: 


“Sec. 927.31 Burden of proof. In establishing the 
classification of milk received from producers, the bur- 
den rests upon the handler who received the milk from 
producers to show that the milk should not be classi- 
fled as Class 1-A, and that the skim milk in Class II 
and Class: III should not be subject to the fluid skim 
differential . . .” (Emphasis added.) 


Newark Milk submits that it fully complied with the above 
sections when the records at its pool plants and non-pool plant 
established that the skim milk had been shipped and received 
at its non-pool plant in Newark which, at the time, was out- 
side the Marketing Area. In other words, it contends that 
§§ 927.44 and 927.31 did not require it to establish the ultimate 
utilization or disposition of the skim milk outside the Market- 
ing Area. 


In general, Order 27° seeks to achieve a fair division of the 


5In brief Order 27 operates in the following manner: 

Basically milk is classified into three categories according to its uses. Class I is comprised 
of fluid milk; Class II consists of milk used to produce cream and Class III, of milk used 
to produce manufactured products, i.e., butter, cheese, etc. The Market Administrator com- 
putes the value of milk used by each pool handler by multiplying the quantity of milk he 
uses in each class by the class price and adding the results. The values for all handlers are 
then combined into one total. That amount is decreased or increased by certain subtractions 
or additions. The result is divided by the total quantity of milk that is priced pursuant to 
the regulatory program. The figure thus obtained is the basic or uniform price which must 


ee 9 


ee eee 





So 
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more profitable fluid milk market among all producers in the 
Marketing Area thereby eliminating the disorganizing effect 
of cutthroat competition. United States v. Rock Royal Co- 
operative, Inc., 307 U.S. 533 (1939); Elm Spring Farm v. 
United States, 127 F.2d 920 (1 Cir. 1942). 


Section 927.44 is the means of fulfilling this goal as far as 
fluid skim milk is concerned. It requires pool handlers to make 
payments to the producer-settlement fund for the fluid skim 
milk which they send into the Marketing Area or for which 
they do not otherwise account. As argued by the Secretary, 
when fluid skim milk enters the Marketing Area and no dif- 
ferential is paid with respect to it, the purpose of § 927.44 is 
frustrated regardless of whether entry into the area is from a 
pool plant or a non-pool plant. In either event if no differential 
is paid the benefit to the producers covered by Order 27, gained 
from the more lucrative fluid milk market is lost since the uni- 
form price is, of necessity, lowered. 


In view of the above it would appear clear that the words 
“otherwise utilized or disposed of” as they appear in § 927.44 
mean ultimate utilization or disposition outside the Marketing 
Area. It is only by such construction that the purpose of the 
section can be fulfilled. See Hogansburg Milk Co. v. Jones, 6 
Agri. Dec. 1036 (1946); United States v. Ridgeland, 47 F. 
Supp. 145 (W.D. Wisc., 1942). 


Newark Milk contends that while Order 27 distinguished 
milk, skim milk and fluid skim milk, as defined in §§ 927.105, 
927.106 and 927.107,° the agency officials and the District Court 


be paid to producers for their milk. Thus all producers receive a uniform price irrespective 
of the use to which their milk is put. 

Each handler whose own total use value of milk for a particular delivery period, i.e., a 
ealendar month, is greater than his total payments at the uniform price is required to pay 
the difference into an equalization or producer-settlement fund. Each handler whose own 
total value of milk is less than his total payments to producers at uniform price is entitled 
to withdraw the amount of the difference from the equalization or producer-settlement fund. 
Thus a composite or uniform price is effectuated by means of the equalization or producer- 
settlement fund. 

For a more detailed discussion—see United States v. Rock Royal Co-operative, Inc., 307 
U.S. 533 (1939). 

6 “Sec. 927.105. Milk 

“* ‘Milk’ means (a) the product delivered to a plant by dairy farmers as cow’s milk, or 
(b) the product composed of skim milk and of not less than 3.0 percent nor mor than 15 
percent butterfat. This definition shall not be deemed to include products that ars .asluded 
in other definitions.” 

“Sec. 927.106. Skim milk. ‘Skim milk’ means any part or parts of milk as defined in 
§ 927.105 (a) except butterfat.” 

“Sec. 927.107. Fluid skim milk. ‘Fluid skim milk’ means the product consisting principally 
of uncondensed skim milk, including buttermilk obtained from churning, and containing 
less tthan 3.0 percent butterfat.” 7 C.F.R. 
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failed to observe the distinctions. The charge is not substan- 
tiated. On the contrary, as will appear later, no confusion oc- 
curred in the application of the relevant sections of Order 27 
to skim milk, the only product involved. 


Newark Milk contends that the Market Administrator erred 
in applying to it the requirements of § 927.54" which provide 
for verification of reports by audit of the “handler or person 
upon whose disposition of milk such handler claims classifica- 
tion.” because that section refers to milk and not to skim milk. 
It urges that § 927.54 was adopted to enable the Market Ad- 
ministrator to “follow through any classification which is made 
under § 927.33”, wherein it is provided that the handler at the 
pool plant who receives milk from producers may elect to have 
a classification made at the pool plant or at the non-pool plant 
to which the milk has been shipped. In the latter event the 
advantage of a lower classification may be had. Since no classi- 
fication of milk is here involved Newark Milk concludes that 
§ 927.54 casts no duty upon it to keep records at its non-pool 
plant for verification by the Market Administrator. 


Section 927.54 does not compel the recipient non-pool plant 
to keep records. But this fact cannot detract from the duty 
imposed on the pool plant handler by §§ 927.31 and 927.44 to 


™ “Sec. 927.54 Verification of reports and payments. The Market Administrator shall prompt- 
ly verify all reports and payments of each handler by audit of such handlers records and of 
the records of any handler or person upon whose disposition of milk such handler claims 
classification, and each such handler shall, during the usual hours of business, make avail- 
able to the market administrator or his representative such records and facilities, of his 
own, or other persons, as will enable the market administrator to: 

“(a) Verify the receipts and disposition of all milk required to be reported pursuant 
to Secs. 927.50 through 927.53, and, in case of errors or omissions, ascertain the correct 
figures ;” 

* ¢ «6 


® “Sec. 927.83 Plant at which classification is to be determined. Classification shall be 
determined at the plant at which milk is received from dairy farmers: Provided, That if 
such milk is shipped in the form of milk or cream to another plant or other plants, it shall 
be classified, subject to the provisions of paragraphs (a) through (e) of this section, at the 
plant or plants to which it is shipped, and there shall be no limit on the number of interplant 
movements in the form of milk or cream except as set forth in paragraphs (a) through (e) 
of this section.” 

* © @ 


“‘(d) Except as set forth in paragraph (e) of this section, the classification of milk 
shipped in the form of milk and of milk the butterfat from which is shipped in the 
form of cream to a non-pool plant shall be determined at the non-pool plant, unless 
the handler operating the pool plant from which such shipments are made to the non- 
pool plant elects in writing on his monthly reports to have classification of all milk or 
cream received during the month at such handler’s pool plant and shipped as milk or 
cream to the non-pool plant determined at the pool plant from which the milk or cream 


is shipped to the non-pool plant.” 
oJ s ce 
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establish the ultimate utilization or disposition of skim milk 
outside the Marketing Area. Furthermore § 927.54 provides 
specifically for the verification of the records of the pool plant 
handler. Indeed, in the instant case, the Secretary does not 
argue that § 927.54 required Newark Milk to keep records at 
its non-pool plant to show that no fluid skim milk differential 
was due but does submit, and we agree, that the keeping of 
such records could have been relied on in satisfying the burden 
of the pool plant operation of Newark Milk.°® 


Newark Milk also contends that to require it to show the 
ultimate disposition or utilization of the skim milk would shift 
the burden of proof from the pool plant handler, i.e., the handler 
who received the milk from producers. The contention is with- 
out merit. Section 927.31 places the burden on the pool plant 
handler of proving that the fluid skim milk differential is not 
applicable. That is where it remains. The fact that the burden 
may be satisfied from the records of the non-pool plant does 
not shift the burden of proof to the latter. 


Newark Milk next refers to an instruction in a form pro- 
vided by the Market Administrator entitled “Pool Plant Re- 
port” (Form MA-1, Rev. 3154), which is as follows: 


“2. Fluid Skim Differential 


“On the line for fluid skim differential insert the 
total skim pounds which enters the marketing area in 
the form of milk, fluid skim milk, or in the form of cul- 
tured or flavored milk drinks containing less than 3.0 
percent or more than 5.0 percent of butterfat, and all 
skim milk which is not accounted for in some product 
leaving or on hand at this plant.” 


Newark Milk contends that the instruction is in accordance with 
its interpretation of § 927.44 and that it fully complied with 
the instruction when it reported that it had shipped the skim 
milk to its non-pool plant outside the Marketing Area. This 
contention cannot prevail. The quoted instruction does not ne- 
gate the clearly imposed duty set forth in §§ 927.31 and 927.44. 
Were we to accept this contention fluid skim milk could even- 


*° Oral testimony was submitted before the Examiner to the effect that some of the skim 
milk received at the Newark establishment was used for the purpose of flushing pipes of the 
plant after they had been cleaned by running chlorine water through the system. Also there 
was testimony that unsold skim milk returned from the routes was dumped. This evidence 
was properly rejected by the Secretary. It was at its best general and unspecific and never 
offered to the Market Administrator. 
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tually enter the Marketing Area with no differential being paid 
with respect to it. As to this Newark Milk counters by noting 
that any handler in the Marketing Area who received the skim 
milk would be required by § 927.31 to establish its sourc@ or 
pay a high rate to the producer-settlement fund. However, the 
fact that § 927.31 provides the Administrator with another 
method of checking on fluid skim milk which enters the Mar- 
keting Area does not detract from the duty imposed by §§ 927.- 
31 and 927.44. Nor does the further argument by Newark Mik 
that it was not licensed to distribute the milk in New York 
from its Newark plant and therefore the skim milk in ques- 
tion was not likely to have been disposed of in the Marketing 
Area, relieve it of its burden to prove ultimate utilization or 
disposition outside the Marketing Area. 


Newark Milk submits further that for a considerable time 
prior to the period between June 1954 and March 1955, its 
records were kept in the same manner as during the time in 
question. The Market Administrator audited the records then 
and did not charge a differential for skim milk even though 
the records of the non-pool plant at Newark did not show the 
complete disposition of the skim milk. It concedes that the prior 
failure to charge the differential does not work an‘ estoppel, 
against the Market Administrator to apply the differential here. 
It does, however, contend that the prior failure indicates that 
the Market Administrator interpreted §§ 927.31 and 927.44 
as it seeks to have them construed now. The record affords 
no evidence as to why the Market Administrator did not impose 
the differential in the past. Hence the contention is purely 
speculative. Moreover, the clear provisions of §§ 927.31 and 
927.44 together with their obvious purpose cannot be avoided 
by what may have been prior administrative lapses. 


Finally Newark Milk relies on a decision of the Secretary, 
Issue No. 9,1° filed December 14, 1953, after public hearings 


1°“Tssue No. 9—Evidence in the record does not justify any change in the fluid skim 
differential either with reference to the skim milk to which the differential should be applied 
or as to the amount of the differential. The proposal contained in the notice of hearing was 
to make the fluid skim differential at the present rate applicable not only to skim milk dis- 
posed of in the marketing area in the form of milk, fluid skim milk, and cultured milk 
drinks but also to skim milk utilized in such forms outside the marketing area. Modifications 
of the hearing notice proposal were presented at the hearing including a proposal not to 
apply the fluid skim differential to skim milk disposed of to food processing plants within 
the marketing area or under some circumstances to skim milk not shown to have been dis- 
posed of outside the marketing area for other than fluid purposes. The evidence submitted 
concerning those various proposals was little more than exploratory in nature and does not 
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on proposals to amend Order 27 by, among other things, extend- 
ing the applicability of the differential rate to skim milk in 
fluid forms outside of the marketing area. It is claimed that 
this decision “completely negates the contention of the Market 
Administrator that plaintiff [Newark Milk] had to show the 
utilization outside the Marketing Area ... [or] the utilization 
of the skim milk in dispute at Newark, New Jersey.” because 
it makes clear that disposition at the pool plant was determina- 
tive with respect to § 927.44. There is no design here to apply 
the fluid skim milk differential “to fluid skim utilization out- 
side the marketing area” as mentioned by the Secretary in the 
last paragraph of his statement. If anything that paragraph 
indicates that the burden would remain on the pool plant 
handler absent the application of the differential to skim milk 
utilized or disposed of outside the Marketing Area. 


In view of the above we hold that §§ 927.31 and 927.44 re- 
quired Newark Milk to establish the ultimate disposition or 
utilization of the skim milk in question outside the Marketing 
Area and that it did not satisfy that burden when it established 
that the skim milk was received at its non-pool plant in New- 
ark. 


The determination of the Market Administrator that the 
fluid skim milk differential was applicable in this case, under 
§§ 927.31 and 927.44 of Order 27, as upheld by the Secretary 
of Agriculture and the District Court, was in accordance with 
law. 


Hence the summary judgment of the District Court in favor 
of the appellee, the Secretary of Agriculture of the United 
States of America, and the order denying the motion of the 
appellant, Newark Milk and Cream Company, for summary 
judgment, will be affirmed. 


constitute an adequate basis for determining precisely what changes, if any, should be made 
in the amount or application of the fluid skim differential. 

“Several exceptions were filed to the failure to recommend amendment of the order to 
make the fluid skim differential applicable to skim milk for certain fluid uses outside the 
marketing area. In the interest of clarification, it is pointed out that failure to make such 
amendment is due to the absence in the record of sufficient evidence rather than on a con- 
clusion that the evidence definitely shows such amendment to be without merit. Accordingly, 
the exceptions are denied. 

“Companion proposals relating to the plant with which classification of skim milk would 
be determined for purposes of application of the fluid skim differential were also contained 
in the hearing notice but their adoption is unnecessary unless the fluid skim differential is 
applied to fluid skim utilization outside the marketing area.’”’ Docket No. AOQ-71A-24. 





